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Waslington, B. §. 20843 -

CHAMBERS OF

THE CHIEF JUSTICE

November 18, 19 64

1

Honorable Stanley Mosk,

Associate Justice of the Supreme Court
- of California,

San Francisco, California.

Dear Stanley:

I have intended for ages to write you concerning your appoint-
ment to the Court. I was delightéd to hear of it, and I know you will
‘make a great contribution to the cause. You have certainly earned your
advancement, and I am sure you will be happy to be back on the bench.

Richard did a good job for us on the Commission, and I hope
that the experience was satisfying to him. I am sure also that he will

enjoy his work with Justice Tobriner.

With best wishes for a long and happy tenure on the Supreme
Court, I am

Sincerely,

Gt M
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EARL WARREN,

Chairman
RICHARD B. RUSSELL
JOHN SHERMAN COOPER
HALE BOGGS
GERALD R. FORD
JOHN J. McCLOY
ALLEN W.DULLES

PresipenT’s CoMMmissION
ON THE
"As88ASSINATION OF PresipEnNT KENNEDY
200 Maryland Ave. N.E.
; Washington, D.C. 20002 . . - J.LEE RANKIN,
' Telephone 5431400 . General Counsel

NOV 12 1964
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Mr., Richard M. Mosk
66 Cleary Court, Apt. 708
- San Francisco, California

Dear Mr. Mosk:
The work of the President's Commission on the Assassination '

‘of President Kennedy is almost completed. On November 13th, the
twenty-six volumes of hearings and exhibits documenting the report

. " filed on September 2hth will be delivered to the President, and then
 our mission will have been accomplished.

It has been a long and arduous 7under‘taking, but one that .
‘has been made easier because of the loyalty and devotion to duty of - '
the members of the staff., For this, we are most grateful. When

. you were asked to come to help us, we had no idea it would take as

long as it did, but your willingness to see the Job through to the
end was a source of great comfort and satisfaction to us.

°

I know it involved a real sacrifice on your part, but

- I trust that the inconvenience was not irreparable. The service you

rendered to your country in one of its darkest hours was_notable,

and I hope the realization of the importance of your contribution
will afford you lasting satisfaction. It was a pleasure to work with
you, and you have my heartfelt thanks for your cooperation.

With best wishes for your continued success and happiness,

-

Sincerely,

Z

Chairman

=3
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PresipEnT’s CoMMIssION
ON THE
ASSASS!NATION OoF PRESIDENT KBNNBDY

200 Maryland Ave. N.E.

EARL WARREN, S ' Washington, D.C. 20002 J. LEE RANKIN,

Chairman . - General Counsel
RICHARD B. RUSSELL Telephone 543-1400
JOHN SHERMAN COOPER

HALE BOGGS
GERALD R. FORD
JOHN J. McCLOY

ALLEN W. DULLES ' OCT 2.1 1964

Richard M. Mosk, Esquire
66 Cleary Court, Apt. 708
San Francisco, California

Dear Richard:

: On behalf of the Commission and myself, I wish to

- thank you for all that you did on the investigation and the Report
’ A on the Assassination of President John F. Kennedy to meke it a

i success. I trust that you are taking just pride in the favorable
‘ reception that the Report has enjoyed.

I wish to also tell you how much I appreciated your
return to help us with some of the problems toward completing the
Report after you had gone to California and also for your suggestions

- from time to time that have been most helpful.

I am enclosing a copy of the letter from the President
which I consider belongs to all of us because of our common efforts.
The President asked that I thank each of you for your dedicated
service and this I now do. '

» The aﬁtographed copy of the Report and the picture of the
Commission will be forthcoming in due time, although there may be
considerable delay because the Congress is not now in session.

With kindest personal regards, I am ' : -

Sincérely,

&M_.

J. Lee Rankin
~ General. Counsel

e e et — e = B+ b e = e mm e = 1+ oy, rra—————— = & e o o
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-Memomna’um o

Y

TO : 'Chaimén, President's Commission on ' DATE: June "30’ .1961&
: the Assassination of President Kennedy

UBJECT. ‘Richard Mxtchell Mosk e ot .

g General Counsel S SR S

Mr. Richard Mxtchell Mosk, an employee of the Commxssion, is hereby
-granted securxty clearance for access to classified in.formatxon and
“V.mater.zal up to and mcludmg the Top Secret level/., ‘I‘hts clearance
is based upon a favorable full £ ield mvestzgation completed by the

o Civil Serv1ce Comm1ss1on in March 196L.”

. )
'
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UNITED ‘S1ATES GOVERNMENT /7.7/,!/!//;,

Memorandum

TO : Chairman, President's Commission on " DATE: June 30, 196k

the Assassination of President Kennedy
RO /ij General Counsel
< ﬁh |
SUBJECT: Richard Mitchell Mosk
Mr. Richard Mitchell Mosk, én employee of the Commission, is hereby
granﬁed security clearance for access to classified infbrmation aﬁd
maﬁer}al up to and inciuding the Top Secret 1evel}L.This clearance

is based upon a favorable full field investigation completed by the

_Civil Service Commission in March 196L."

9
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This is a memorandum giving an ocutline of the

. &

subject matters involved. It is not intended as a

finished product, but'rather-is/intended to be of use

to Mr. Stern. | |

:Ei;?pu% L While your hstories havé most of the information,

} tﬁese memos will helﬁ_dpcument a fuller and moreiliterary
effort, If should bé;notéd that the cites have not been

checked. This will be left until the actual writing

; ; - of the report,

T

ST -
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i - - o - - -
- April 2, 1964
N - TO: Mr. Stern
FROM: Riohard Mosk
~ RE: History of Presidential Protection
A
A
\\‘W ) )
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Presidential protection wus first seriocusly considered duwring
the tenn of President Lincoln. -l-/ Due to the bitter contyroversies of
the day, Lincoln was constantly subjected to the threats of his
enemies end the warnings of his friends and edvisers. &/ During

‘Iincoln's inauguration, wmsual precsutions were taken to safegusrd
him. In addition to military guards, aymy viflemen were placed on
the reofs of buildinge on Penmsylvania Avenue in order to watch
sindovs on the other side of the street for possible agsassination
attampta. Y Although Tdncoln peceived many threatening letters,
only in a few cases, where there scemed to be grounds for.inquiry,
did the President's private secrotary and the War Department make
investigations. Y

1
Y President Madison Weannthmm fleeing
Vashington during the War of 1812. 8 Adums, History of the thited
States, ch. VI (1891). In 1835, a would-be ageassin of Presigent
Jackson wis miraculously folled when his gun failed to dischorge. _
2;..’5‘;‘%‘* zh; Assaseins, 1 (1955); 35 Cong. Rec. STth Cong., 16t Sess.

g/

20 Fcolsy end Hay, Abrabam Idncoln, 286 (1890). It 46 alleged
mtfiimg;nfgsrmvﬁ “mm % murder plot ehortly before his o
Epy of Rebellion, kh-81 (1883); nm:;s, Abrshsm Lincoln, aua-ah.t.;,’ (1952).

3

3 Micolay and Hay, fAbreham Iincoln, 324 (1890).
L
Y 10 Ncolay and Hay,Aliehan Idnccln, 286 (1890).
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Generslly, Idncoln went in and out unatisnded, o although,
mich to his displeasure; he was occasionally accampanied by a cavalry
guaxd. 8/ It has been gaid that the War Department was responsible
for his protection. @/ In 1864, & detail of four Metrapoliten
policemen whs assigned to the White House and the White House
properiy. v

These wartime precautions were terminated with the end of the
war. & For some time after 1865 soldiers assigned by the War
Department protected the White House and the White House srounds,
while for cpecinl events uniformed metropoliten policemen were
detailed upon request to maintain order and to prevent the congregation
of crowds. 2/ Metropolitan police officers were assigned to protect
the Vhite House in 1885, and they continued to 4o so until the White

;

Id. at 208.
&/
Thoanes, Abrabam ldncoln, 2kh (1952).

Eisenschink, Wy Lincoln Wes Murdeved 46 (1937); see also, Bryan,
The Great American Myth, eh. 3 (i9W0) (discusses security
precautions taken for Lincoln).

Thomas, Abrahsm Lincoln 458 (1952).

8
4 Newspaper quoted in Ogilvie, James A. Garfield 162 (1881).

Bowen, History of the United States Sceret Service, 416
(unpubiiched). ’
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flouse Police Force was craated. w/

Following Lincoln's sspassination, the "Buresu of Military
Justice” investigated the egsaseination aé d2d & Congressiocnal
Conmittes. 7The lgtter auggeswd legislation simed only at bringfmg
the guilty parties to trial. ""/

Following the asssosination of President Garfield by the
frustrated office seeker, Charles Guitesu, an investization was
conducted end & report wus made to the people concerning the facts
of the cate by the "District Attorney” of Washington, D. C. n/

The ¢hief of the Servet Service seems to have teken same part in the
investigaticn of the crime. g/

Shortly after the mssesuination of President Garfield, two

bille vere introduced in Congress msking it a fedéral erime to kill

1/
Tbid. (Metropolitan Police Records cited therein); 8. Rept. 760,
Cong., 2nd Sess. (1922).

H. Rept. 10k, 39th Cong., 1ot Sess. (1866).

MeCabs, Idfe of President Garfield, 586 (1861).

tﬁ

Mﬁmfw Of cmef &Qeks, 2 R@Ox“b Of tha Prgc G0 ’v_c,y-: "
 Case of United S‘tates v. Charles J. f‘:’izimu, 721 (.18 .
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the President, ?1-3/ but both died in coamittes. Up to this time, no
legislation concerning the protection of the President had been
considered. 2/ When the Constitution wns drafted, the fremers
uged the fnglish law on tresson ¥/ 69 & basls for defining treason
in the Constitution. 1/ For some unknown yeason, the provigion of
the British statute meking the killing of the King or of Govermment

" officers treason vas amitted. 11/

In ppite of the asoassingtion of Garfield, no perceptible
protection was afforded the Praesident. A newspaper cammented,
" . « . &b no other time in ouwr history hns 1t been thought needful
for o Fresident to have any speclal protection against vioience
when inside or outside the vhite House. Presidents have driven
about 'Hasbir@ton like other peo,ple, and trgvelled over the countyy

a. B. 3, lmh Cong., 1ot Sees. (Dec. 5, 1881); H. R. 197h,
h7th Cong., 1ist Sess. {Dec. 19, 1881).

4/
1/ legislation prohibiting the gending of cbscens watter in the
mails could be used to protect the President from certain types
of obnoxious correspondence. 17 Stat. 302 (1871).

by ,
'2/ 25 Bdward IXI €. 2.

16/ V. Elliot's Debates B47T; IX Parrand, Records of ihe Federal Conven=
‘a:lon 365; ﬁarren, The Meking of the Constitution, 35 (19%;.
x/

See 35 Cong. Rec., 2432, 57th Cong., lst Seso. {March 6, 1902).
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. 88 unguarded end unconstrained as eny private citizen. All this,
e fear; mst come to an end now." 3’48?/

-5

During the latter part of the 19th Century, the Ansrchist
situntion becans of worldevide concern. JIn tho United States,
legislation was intyoduced fyom time to time providing for the
exclugion and deportetion of undesiradlo aliensg - in other words,
anarehiste. 1o/ One of theése bills 20/ vas introfuced chortly
after the assassination of President Carnot of France on June 2%,
18g%. Apparently, &% wms feared that W grest drive being made
by all Buropean police departments agaiust the anarchidts and
recent suppressive lsgislation in Burcpesn countries would cause
meny of these anarchists to £lee to thls country. 2/

As quoted in Ogelvie, James A. Gavfield, 182 (1881); it has
~ besn reported thst Prepldents had long been guarded et public
receptions at the White House. Willets, Inside History of the

9/

_ 50th Cong., 1st Gess. (Dec. b, 1889); H. R. 12291, 50th Cong.,
2na sees. (1889); H. R. 58, Sist Cong., 2nd fems. (Dec. 18, 1889);
53rd Cong., 2nd Sess. (Sune 25, 180L) (The "Hill BARLY).

2/ , |
8. B. 231k, 53rd Cong., 2nd Sesp. (Fume 25, 1894).

H. Rept. 1460, 53rd Cong., 204 Sess. (1894). See also, Visetelly,
e Anarchists, (1911), for an account of anarchist ectivities.

DocId: 539167857 Page 17
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During Preoident Cleveland's second administraiion, he began

receiving go many threatening lettérs that the White House guard wns
increased. —-/ Secret Sexrvice ngents (or “opsratives" es they wore
thien called) began protecting the Clevelsnd family at thelr sumer
home. ‘a‘y Boon thereafter, Secyed Sexvice agents were protecting
President Cleveland nnd his family vherever they travelled. 2%/
For o time, two men vrode in & bugsy behind President Cleveland's
exrriage, but this attracted so much attention in the opposition
nevipapers that the practice was goon discontinued ot Cleveland's
insistence. 2/

During the Spenich-American War, a Secret Sexvice detadl
was ptationed at the White House. 20/ While the precautions taken

(Jm 1h, 1895), tharleston, 8. C. lNews Courier,
w&m Sibeas

dions in Charge of Gunary Civil

L ttes of House Commitiee on
: Fppropristion Bili

DocId: 59167857 Page 18




HW 12640

o?:.

for the President's safetly were relaxed following the War, extra
Secret Service guards rematined at the White House. ?j/ |
Prestdent McKinley's advisors began to worry about his safety
for two reasons. First, the mumber of cyonk letters and threats
received at the White House had greatly increased. 2/ Becondly,
the threat of enarchist plots contimued. 2/ In 1694, President
Carnot of Fremce was asgassinated by an anarchist; in 1897, the
Premier of Spain was gosassinated by an Italian ansrbhist; in 1608,
the Topress Elizabeth of Austiris wae muordered by an Italian
enarchist; 2nf dn 1900; King Humbert of Italy met the game fate.
Duping 1300, & Secret Sexvice agent reported that hé had
received infommation that anarchists were plotting to agssasainats
World leaders in the following order: the Mrgress of Austris, the
King of Italy, the Czar of Russia, the Prince of Wales or the Queen
of England, the President of the United States end the Ruperor of
Gormany. Naturelly, the fact that the gecond named person on this

559 (1959). e euthor ridicules
t&k&l see alpd, Wilkie,

leech, In the Deys of Mckinley, 231 (1959).
Id. at 560.
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146t hel retantly been killed added to the apprehensions. / The
Becrat Service 44Q seize annrchists cuspected of attempting to take
MoKinley's 14fe. a/

In spite of these threats, secwrity arrangements were etill
quite lax since the President did not wish to be bothered by
secuprity precauvtions. -3?-/ However, the numbér of Secret Sorvice
gusrds wos Increased and o guard Was Supposed to accampany the
President on ell of his trips. £y The latter precautions, however,
wire not alwnys tsken. %/

During MeKinley's fatal visit to the Pan American Exposition
at Buffalo, tliree Secret Service men gecompanied him, and other

{1911); 35 Cong. Rec.

at 559—561 Vizetelly, dhe Anarchists
&61 7th Cong., ist Seas. TTO0Z)

Bew York Journal, 1 (Aug. 16, 19@).

Lesch, In the Days of Mekimley, 559 (1959).

32f
3/
3. at 561; :lhzwem, A Journal of the McKinley Years, 239-240

{1950).

3/
feech, In the Doy of MeKinley, 561 (1959).
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- precoutions were taken. 32/ Howvar, this was all to no avaﬂ. aince

an anaychist pamed czolgosa shot the President in o mception 11ne
tne of the S¢écrot Service men with the President coumented,

"3t 1s incorrect, as hay béen otated that the
lesst fear of an essault was éntertained by the
Presidential party. B8ince the Spanish Wer, the
President hns travelled gll over the count®y and
hap met people everywhere. In Canton he walke to
Chwrch and downtown without the sign of Secret
gervice mon of any kind as an egeort. In Washington,
he walks about the White Houge grounds, drives out
fyeely, and hes enjoyed much freedam from the
presence of detectives. [At public receptions, :lt
hag been my custom to atané.'mefthePres
and Jjust to his left, so that I could gse the r:lght
hand of every person approaching, but yesterday X
Hae requested to stand omcaite the Fresident, so
that Mr. Milburn could a'band. - left and introduce

péople vho spproached .
The Secret Service also investigated the assassination to ses if any
plot ¥as involved, ;ﬂ

After President McKinley's death, a regulsr Presidential detail
vas provided for President Roosevelt and security precoutions became

AW

3/

Id. et 590; Chief Wilkis loter testified thot one secret service

mAn. wes along witk MeKinley at the latter's regquest since they
were friends. The Chief also sald thet on ogcasions of gmb}.ic
functions, a detell was made of men toﬁogam&d.uty. _
Befora subcmittee of House Ccmmi.. ‘ _
ia :!.Cmﬁ 1910, ’ ) e
the security yre BEAUS EXFoNeous.

veraa imvas %o
Agent Trelond quoted 4n New York Bvening Pogt {Sept. 7, 1901).
3/

Id.
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much wore systematic. */ The White House continued to be guarded
by policemen from the regular Washington Police Force, and Scoret
Beyvice ogents were placed at the White House on a permanent
basis. 2/ ‘The President conmented,

"The Sgcret Seyvice men are g very small
but very nscessary thorn in the flosh. 0OFf course
they would not be the leaat ume in provemting any
assorlt vpon my 1ife. I do not belicve there is
any danger of such tn assault, and if there were, .
1t would be oimple nonsense to try to prevent it,
for as Lincoln said, 'though it would be safer for
& Ppesident to iive in a cage, it would interfere
with bis business.' But it {8 only the Secret
Service men who render life enfwgble, at you would
realize if you saw the procession of cavrisges that
pass through the place, the procession of people
an foot who txy to get into the place, mttoap&ak
of the miltitude of cmnkﬁa others who are
gtogped in the village." 2

e first Congréss to meet after the agsassination of McKinley
convened on December 2; 1901. Seventeen bills were introduced

38/ |

Bouck, A Report on Iegie eyning Pr rtion of

the- President L bh13 "u g ’ Ua,‘ Horth '.I'G— Pnilade l}_)hia
Bépt. &, 1902, and The W cn T™imes, \(Sept. '4',"'1902) (Aecaunts
of Prosldent Roosevelt's carriage accident in which o Secret
Service Agent was killed); Secret Service men accompmnied President
Roosevelt on his trip to Panama, Baughman "Scerct Service, 20 Ency-
l%ﬁia Britamica 262 (1964).

L". " ia' 3 2 4 ( Ly : .
: } N0 s 74 ‘ eta, —id,@ -z ﬁtotL_ae ¢
3100 (3,908) {quotes from & magaz:me article acribfua the
precautiona teken during the public New Years reception).

o/

SN
¥

Letter to H. €. Lodge, Aug. 6, 1906, I lodge Letters 22k.
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concerning the protection of the President, But none of them passed.
The day that Congress opened, o joint resolution was introduced
in the House of Representstives providing for an amendment to the

Conatitution making it treapon to kill the President. B/ The

vesolution died in committee. A bill proposing an amendment to

the Conatitution making it a federal crime to asspult the President

and otheyr important federal officers was introduced, --/ but 1t also
@ied in camittee.

The bill L that received the most attention provided that
vhoevey wilfully couses the death of or attempts to k4ll the
President, the Vice-President or anyons upon whom the powers and
duties of the Prasident may devoive under law, or the leader of
sy forelgn country shall be punished by death. The bill also
mvmed for the puniehment of anyone who instigated, advised,
counagled. or threntencd the killing of the sbove named individuals.
Fioally 1t was provided that the Army should be in charge of
protecting the President. e bill passed both the Senate and the
House of Representatives but the two brenches could not agrce on
cmendments. Thus it died without becaming lew.

W/

H. R. 220, 5Tth Cong., 16t Sese. (1901).

v/ o
8. B. 3653, 5Tth Conz., #8 Sess. (1901); H. R. 10386, S57th
Cong., lst Seses. (19015

H. J. Res. 51, STth Cong., 1st Sess. {1901).
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The House of Representetives insisted that in order for such
an act to be Copstitutional, it must provide that the wnlgwful ect
would be in the killing of the President and the others while they
sve engaged in the performence of their officinl duties or the killing
wust be because of their official aects or tmigsions. fThe House of
Representatives' version plgo protected anbaseadors of foreign
governments end contained langubse directed specifically at
anercnsts. 2/

Tt wag argued that Congress does not have the power to enact
lows defining and punishing as crimes offenses against and assaults
upon a1l offfcers of the United States sinply because they are
officers of .t_he United 8tates. 7This would infringe upon exclusive

" state jurisdiction. Congress can only punich offerses against

officers of the United States when they are engaged in the
performance of their officiel duties or vhen the sssault is made
becruse of their officisl character ox because of an officisl act
done or cmitvted. k3/ In answsr to the grgument that the President
is always engageﬁ in the performance of his officisl duties,
various situntions in which he might not be so engaged ware
hypothepised: '

™
H. Rept. 1422, 5Tth Cong., 1lst Sess. (1902).

us/

. at 3.
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"hey say should the Pregident go imto the
State of New York, of which state he is g citizgen,
on private business, that vhile actively engaged
fn the tréansaction of that private business he would
not be and could not be engaged in the perfommance
of his official duties. They say that should a
burglar (ignorant of the presence of the Prosident
end ignorsnt of his identity end official character)
enter the chamber occupled by the President at
night when so in New York on such private bupiness,
for the purpose of camitting & larcény, and
encountering him and meet resistance in attempting
to escepe, and in overcoming thet resistance kill
the mai&ent, 1% could not be oaid he waskilled
vhile e' in the performance of his official
dutdesn.”

Thus, the House Juddelary Camittee concluded,

"If we moke the act generdl in its terms,
and the supposed case presents a time when the
Prenident ip not engaged in the discharge of his
official duties, the law would be uncongtitutional
for it takes into the net those we may constitue
tionally p lmiahu those of vhom we have no
Jurdsdiction.” :

Thus, the additional langunge was felt to be necessary. Q‘?j
Even with the smendment making 4t & cyfme to kill the Prosident
vecause of his official charactar, there wns gome doubt as to how

LI

b/
1d. at 10.

35 Cong. Rec. 2433, 062, 5Tth Cong., lst Sess. (1902).

Id. at 5.
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this motive could be proven. o/ Bome suggedted & presumption of
such motive be written into the statute. 20/

guard.

There was apposition to the provicion concerning s military

4 "X would cbject on general principles that
it is antagonistic to our traditions, to owr habits
of thought, and to our customs that the President
Should surround himeelf with a body of Jandzaries
or 6 sort of pretorinn guard, and never go anywhere
unless he is accampanied by men in wdfornm and

men with sabers as 1s done by the monarchs of the
continent of Durope or as the King of Great %ﬂa&n
does with his household cavalyy arownd him."

There was some dispute as to the ability of the Secret Sorviece to
protect the President sfequately, especislly in light of the fact
that MaKinley was ghot vhile three Seovet Service men locked on. 32/

There were many arguments sbout the precige longuage and

coverage of the bill, but there were same who objected to any kind
of law in this erea. Some felt that there was no renson to eingle
out the President for spécinl treatment and, moyeover, such legislgs
tion would be undemocratic. "The murder of the umblest citizen in

o/

Id. at 205k,

B & &

Id. at 30U9.

1d. et 3050.
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our land 48 just as heinous, Just as felonious as that of the
greatest or most distinguished.” 23/ A stetes rights argument was
Invoked since it was felt not only that the states were perfectly
competent to hendle such crimes, but also thet this law wowld

involve a federal encroachment into areas proviously left to the

states. The opponents of the bill contended thet it would not have
any deaterrent value because of existing state laws. 5/ Also
mentioned vere the ususl problens involved in any matter subject to
both federal and state jurisdiction. 22/

‘The bill wns challenged also on constitutional grounds. Some
suggested that the bill was en effort to create, in effect, a form of
treason Vhich the Constitution declaves shall not be treason. £/

It wus argued that since the Pnglish gtatute, s/ wag considered
and sdopted only in part, 3/ the founding fathers; by leaving out
the section making the murder of the king and his officers treason,
meant to say that "when Congréss come to enact laws prescribing a

Lonhew, H. Rept. %33, STth Cong., lst Seps. (1902) (aissentmg
view); see "Views of the Minority," Sen. Rept. 1916, 58th Cong.,
end Seas. (19010

&.

35 Cong, Rec. 6357, 5Tth Cong., let Bess. (1902).

35 Cong. Rec. 2&32) STth»GOHQ., lst Bess. (1902).
25 maward IIT €. 2. S

SR NN

U. 8. Congt. Avt. IXT B 3; V. Hldot's Debates BT
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punichment ageinst any attempted overthrow of the Government, or
any sttempted deptruction of any part of the govermmental function,
they should te confined to those particuler acts and should not go
beyond them." 2/ T

The main srgument in favor of the bill whs that it was neces-
gaxy in order that there be uniformity of crimingl procedure and
undformity end cortalnty of pumishment. &/ In othey worda, it was
felt that puch matters should not be left in the hands of the states.
Addsitional biils along the sume lines ware intreduced in the following
few years, but none was succepsful. -6—3:/

In 1903, a stringent immigration law aimed ot excluding
anerchiets wae finally possed. 62/ The Secret Bervice, as well as
8 numbér of other government agencies mofe investicoticns of

&/
1d. at 2435,
&/

H. R. 3, 56th Cone., w; gess. (Nov. 9, 1903); 6. B. 5093,
. m Gan. (Mareh 16, 19043; 8. B ﬁl, 59th Cong. ,
Eggess. {Dec. 6, 1005); H. R. 773, 60th Cong., 1st Sess. (nec. 5,

s/
32 Stat. 1213 (1903).
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anarchist activities. During 1903, the Chief of the Sscret Service
toured Europe conferring with Ruropesn police and national suthorities
in an effort to curb the enarchist threat. 63/

S4nce the 1890's, the Secret Service had been proteeting the
President without any statutory authority. The Chief of the Secret
Service once stated that in order that men detailad to protect the
President eould be campensated, he had to falsely certify the pay-
roll by stating that they were employed in ectivities authoriged by
1aw. &/ The Chief wrged the Congress to give the Sscret Service
authority to protect the President im order to relieve him of the
necessdty of comibtting perjury. & in 1906, Congress finaily
suthorjszed the Becyot Seyvice o protect the President in the Sundry
Civil Expensen Act for 1907. $&/ Poliowing the 1908 election, the
Becret Service begen protecting the Prepident-elect, s/ o practice

”

&/
~ Unrecordsd testimony of Chief Wilkie before the Bubccumittee on
the Sundry Civil Appropriation Dill as parapluesed in o letter

from Rep. Thmay to Rep. Smith, 1908, in Bouck, A Report on legisletive
Action Concerning the Prosident, 419 (unpublished}. |
Iﬁo

&5/

66
e/ 3 Stat. T08 (1906).

1/

Wilkie, Heavings Befoxe &xbcmgtttee of Houge Camittee on Agpro-
pristions in Charge of Gundry Civil Appropriations Bill 'f','ﬁ 1910,
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vhich received statutory suthorization in 1913. é‘i/ Also 4n 1913,
Congress permanently nuthorized protection for the President. 68/
In the 190 eppropriation for the Justice Department, ome
iten included under "Miacellanecus Objects" was "for the protection
of the person of the PFrestdent of the United States." &/ m 1912,
& representative from the Department of Justice was asked if the
appropristion wes used Lor the protection of the President of the
United Btetes; he answored, "We do not use it that way." ﬁ/ This
unexplained item hap been included in every eppropristion for the
Justice Department (now in the sppropriation for the Federal Bureau
of Investigation). E/ &pparently, neithor the Federsl Bureau
of Investigation nor any other Justice Department agency has ever
been directly involved in the protection of "the person of the
President.” 1/

38 stat. 23 (1913).

8

38 8tat. 23

== 36 stat. 748 (1910).

o

Hearings Before the Subcommittee of the House Committee fy
pristions - Sundwy Civil Approprimtion Bill Tor 1913, 1891 (1912).

no
E. £.. T6 Btat. 1086 (1962).
Ej But sce Transeript of President Johnson's news conference, lew York
Times, 4 (Merch 1, 1964) in which it was reported that he sald that
the FBT and the Secret Service work closely togsther in connection with
the President's security. According to the Secret Service, he actually
said that the FBI turns over tips to the Seerct Service, which is
responsible for the President's security. Secret Service officisls are
also mystiffied by this FBI appropristion.

ﬁAmT a2 T, L:Z;./v; /?,D/m/&, -
Wk P~ mey) 2
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$he protection of the President's Limediste Lamlly waa
aunthorized in 1917. 13/ Als0 1n 1917, a statute wss enncted which
made 1t a crime to thresten the President by msil op in eny othey
manner. L In 1918, Congress amended Inmigration and Natwralization
laws g0 ai to provide for the expulsion of aliens who are members
of anarchistic and similar classcs (including "aliens who advocate
or teach the assassination of public officiels"}. 12/ Thus, conduct
after, as well as befove, the admission was made eignificant. In
1952, Communists were slso made sxelufigble and deportable, as were
those who advocated, or were members of an crganization which
advocated, the duty, necessity oy propriety of unlawfully assaulting
or killing any officer {either specific indivifunls or officers
generally) of the Government of the United States because of his op
thelr official chavecter. 16/

B

ho gtat. 120.

T

7/ 39 Stat. 919, nag Title 18, 8 871; o eimilar b411 dled in
Bess’ A gtatute hsd been enscted in 1908 making it & crime to
thregten murder or assassination by use of the mails. 35 stat. s,

12/

T ko stat. 2012 (1918).
%/ 66 gtat. 184, 205 {1952); Title 8, B 1181, 1251; see generally
Kegsler v. Strecker, 307 U. 8. 221, 3; aeé (;l93é)' (history of
earlier ects); note, 6O Harv. L. Rev. 6&3, 657, 687 (1953).
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In 1919, the Secret Bervice spent o great Geal of time end
took many precautions in commection with Wilson's txdp to Burope,
which who the fixst time an Americon President had left the
Hemisphere. ﬂ/

The White House Police Force was ¢reated by an Act of Comgress
in 1922 B/ for the protection of the Bwpcutive Mansion and grounds.
he Foree was wnder the sole control of the President. The Ewxecutive

_Maniion had theretofore been policed by the Metropolitan Police. 43/
In 1930, supsrvision of the White House Police wme assigued to the
Secret fervice. &/ In 1962, Congress tvansfeyred the control snd
supervision of the White House Police from the Chief of the Secret
Service Divislon to the Secretary of the Treasury and required the

s - y r .
Mously, Saeret ﬂerv:lce man Presiden.a !.n Their u'm}.a
throughout the hemisphere; . g., President Roosevelt was protectéd on
bhis trip to Panema. He was the first President to set foot op foreign
soil vhlle in office. Boughman, "Secret Service,” 20 Encyevlopedin

m'ita:miea 269 (196&), Taft vas promtﬁﬁ on his trip to ?anm

E/ 42 stat. 8.
/
8/

8. Rept. 760, 67th Cong., 2nd Sess. (1922).

k6 stat. 328.
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Force to perform duties in conneotion with the protection of the
White Houge and any building in which White House offices are
located, and the protection of the President and his jmmediate

fomily. @3‘/ However, in the same yesr ths Secrotory of the Treaswry

delegated the function of gupervising the White House Folice Force
to the Chief of the Becret Sevrvice. 8op/

In 1933, & bill was introduced in Congress making it &
fedeval crime to assassinste or attémpt to adsassinate the President,
Vice-President, President-elect, Vicé~Prasident-elect, and the
canfidates for President and Vice-Fresidenmt. &/ e bill was

8oa/
‘ 76 Btat. 95 €1962); the White Houde Police Force had performed
protective duties in the White House areas of the Executive
office Bullding sixce 19590 under the aquthority of langucge
in armual oppropristions acte. Ietter from aacretary of Treasury
mllon to Houge Spenker McCommack, March 23, 1962, 1962 U. 8. Code
News; 1672. Under yrevious lew, the protective
fune ' the v‘,me%rcammemmwmicem&&ng
was mueam the "White House ares." Thus, only certain aveas of
the Executive Office Building were protected by White House Police.
The yemaining area was under the protecticn of guards of the Gemeral
Servicds Adminictration. This act "further brosdens the dutles of
the Vhite House Police Force so af o increase its jurisdiction
beyond the confines of a& specific building in order to provide the
necespary flexibility to meet future situations mthout emendumtent
to the statute.” H. Rept. 1626, 87th Conp., 2nd Sess. {1962). It
should be noted that the White House Police also protect the
President's other residences when the President is there. Jbid.

80b/
Treasury Crder No. 177-21, "Delegation of Punctions;"
July 5, 196a.

8/

H. R. 3896, 73rd Cong., lst Sess. (1933).
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introduced because of the attack upon a?resi_aent—a}.ect Roosevelt
in Miamd in 1933, The 131l died in camitice.

The Smith Aot of 1940, made 1t o crime, by word of mouth or
in writing, to advocate, advise or teach the duty, necessity,
depirebility or propristy of cvertshrowing the Govermment of the
United States or of any state of the United States by force or
viclence or is.vtha asgassinotion of any officar of any guch

Faturally, during World War II, oadded precavtions were taken
in protecting the White House. -3/ The Sscret Service was also faced
vith unprece@ented problens in protecting the Preeident during bhis
wartine trips to forcign comtries. & Also during this perioa,
the Secret SGrv:iee eégtablished tha;?rotac'tive Research Section,
vhich investigutes threatening letters sent to the White House. §§/

g2/ T |
-mlr 5“ gtat. 6W°p now E&t&a 185 U. 8. deﬂp;ﬁ 33859

83/
Annual rt of the Sacyetary of the Tresgury on the State of
_for the ¥iscal Ye M v 192,199, '

LY -

8/

8s/ |
T Holverstabtt, W ;
States Secret e 2 {1949

Freliminary Tnventory.
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The pecurity work of the Secvet flervice was intensified
With the opening of the White House to the public on November 14,
1946, 8¢/

In 1951, Sscret Service protection of the President woe £inally
permanently authoriged. 8/ Theretoforas the function was corried out
by virtue of the sutharity contained in the amnual sppropristion acts.
The statute, in addition to providing for the protection of the
Preaident, his imuedlate family, and the President-elect, glso
provided for proteetion of the ?ica~Px-Qsidzen§ upon his requent.

The protection of the Vice<President ia believed to have been upder
taken for the first time in Janusmry of 1945, 88/

In 3962, Congress suthorized the protection of the Vice-
President without requiring his request therefor, (or other officer
next in the order of succession to the office of President); of the

Vice-Prepident-elect; and of o former Preaident ot his request, for

16, 1950 "qr“the atery%%ammi tmo set fires in
» , E&zen questiane&, she explained that she had a lot
oftmnhandmmea to burn it.

65 stat. 122, Title 18, . 8. €. A. 8 3056.

g8/

Bolverstott, Preliminary
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8 reasongble period after he leaves office. &/ A8 for the former
Freoldent, o "reasonsble pericd” has been thought to be pix months
after b leaves office. 2/ e Semate Judictery Comittes sugmested
that the protection of the former President be limited to protection
of his person and not of his property. 2y

With the increase in the mmbér of pecple to be protected,
the threat statute was amended so that it 18 novw a crime to threaten
1o harm the Prosident, the Pregident-elect, the Vice-Presidént or

. othar officers next in the oxder of succession to the office of

Pregident; or the Vide-President-elect. %2/ The threat statute does
not inclufe members of the President's immedtate fmaily.

The recent trevels of the President gbrond have created o
nuber of security problems. The Secretary of the Treasury reported,

76 Stat. 956, 38 U. & C. A. 2056.

Testimony of Chief of the Secret Service before Subcommitiee of
the House Comnittee on the Judiciary as quoted in 9. Rept. 836,

91/
8. Rept. 836, 87th Cong., 2nd Sess. (Aug. 30, 1961).

18 U. 8 €. A B 87i.
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"The extensive travel within the period of

one year to forflung lands with varying customs

and traditions, langusge barriers, and in scme

instances unrest among segmsnts of the popu

entail uprecedentad problems of secwrity.”

Following President Kennedy's assassinstion, 36 bills were
introduced at the current éession of Congress involving the protection
of the President and the making of the sssassination of the President
o federal crime. %j

There are several autoblographiss of Secret Service men who
have protected Presidents 25/ and many magagine articles on the
subject. These all provide interedting accounts of thé actual mechanics
of Presidential protection. 2/

It is interesiing to note that the Stcret Service is having
great difficulty with Spesker McCormack. He refuses to be protected.
As to what stops the Secret Bervice 18 now teking in this comnection,
I do not know.

23/ Arguind Report of the Secre of the cn the State of
mmcea For T I mﬁ%w.

Commission Document 456.

Baughman end Robinson, Secret Service Chief (1961); Reilly
ocum, Rellly of the Wnite House (1947); Starling and Sugrue,
starling of the White House (1955},

See also, Sacret Service Sc¢hool, Princi:
President and Other Poli'bical B;gnitar:l.es
of the whole area.

_of Protection of ]
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HISTORY OF THE GECRET SERVICE

The Secret Bervice Division of the Treasury Department
ofﬁeialwbeganinmﬁ y In 1860, Congress gppropriated $20,000
to be gpent under the divection of the fecretary of the Treasury

"for the detection and bringing to trial of persons engaged in
counterfeiting the eoin of the United States.” g/ Bafore 1860,
United States Marshals and United States District Attorneys (as they

1/

Y Holverstott, ¥ of the Reccre.s of the United
Bba.tea Bacz-et vice , ives,

Prel : » 9. ﬁnmaﬁ:er cited oo Bolveratotﬂs the

ec) ervice” is usunlly aessociated with espionsge and related
gubjects. See e.g., Rowan, The Story of the Secret Service (1937).
Qur Government alws hed some organization which could DS termed a
"searet service." Poore, "Government Secret Service," 7 %
210, 213 (1886); Report. of the Chiof of the Secyet Barv&ce
Year 3. Bewral organisations existed during the Civil We
under the Staﬁebeparmentandthewar Depwunentmehmrecalled
“the Secret Service," but they were concerned mainly with espionege.
Sse Milton, braham Lincoln and the Fifth Column, 48 (1942); Pinkerton,
The of Mbe ion T 3 erton, Rocheater N.Y. Post
ress History of the Unhited States Gecret
1867) It hes been eald,

Bervics ‘however, that the "Secret ce”
in the War Dapar‘anﬂnt ot that time did daa:x, with counterfeiting and
frauds. . at 253-307, 378-383. Apparently there was no connsction
between e vertinme organizaticns and the organization established
under tha ﬁ'eagury Department, Bowen, United States Secret Service,
& Chronfole, 4 (unpublished). B

& 12 stat. 102 (1860) In 1857 Congress passed a joint resolution
appropriating eame money for the Treagury Depertment to lock into

a devics to prevent counterfeiting 11 Stat. 254, In 1860, on
gppropristion of §5,000 was made by Congress to be expended wnder

the resolution. 12 Stat. 83 (1860).
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vere then called) were apparéntly the only Federal officiale
authorized to drrest violators of the counterfeiting laws. &/ Mueh
of the money & riated was doled out as rewards to privote detec-
tives, mnicipal officers and others instrumentsl in the aspprehension

of coumterfeiters. Y However, there was an "Acting Agent for United

States Treasury in Detecting Frauds of Govermment Securities™ who

supervided the cperations of agento employed under the appropriation. 5/
In 186k, Congress appropriated $100,000 for the following

fiscal year to be applied "in detecting and bringing to trial emd

punishment persons ongaged in counterfeiting treasury notes, bonds,

oy other securities of the United States, es well as the coin of the

United Statss."” o Under this inereased gupropriation, & staff of

agents wuis employed and a Becret Service Diviston hesded by o chief

was organized in the Solieitor's Office. Y The heedquarters was

Holverstott at 1.

Moran,"The Secret Service," 27 liew England Magawine 753 (1502).
Holverstott at 1.

13 Btat. 351.

R ew

t_of the Chief of the Becret Séyvice for
o ] 1000 Report the Solicitor sald hat
be wo t in che '@a of the Suppression of Counterfeiting, Report of
the&mtaryof on State of the Fimances for the Year

Wes not um - veport of 1000 that the Bolleitor ac
mntiom& the Secreﬁ Beyvice Divieion. | ot the Secretary of
Trepsury on State of the Fingnces for the Year 1805, 183.

Holverstott at 1; Rep
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establiched in Washington and field offices were soon establiched
in othey cities. 8/ ,
Apporently the agents (known as "operatives”) at that time
were, for the most part, appointed to look after specinl cases, and
they weyre dropped fram the rolle vhen guch cases were finished. Much
of the sppropristion continued to be paid to informers e rewards. o/
The Secret Service Division reumained in the Solicitor's
Office even after the transfer of that office from the Treasury to
the newly crested Department of Justice in 1870. 1o/ This strange
situation of s Tressury Department agency being umier an officer
of the Department of Justice vas clarified in 1879 when the Solicitor
becune o legal adviser to the Chief of the Ssaret Service Division
and the Assistont Becretary of the Trepsury beceme the supervieor. 3’3'-/
The Ammal Report of the Chief of the Seexet Service continued to

-/ Bouglman; "Secyvet Serv:t.ce,“ 2 @cplqpeﬂigm-imica 262 (1964).

et s v . op»mw ons of
mmmmmﬂmwwceaeemmm, e United

States Secret Service Ch 2 (1960).

of

16 stat, 162 (1870), Report of Sclicitor of the Tresawry, %-f;m__
of the Hec: y of Tressury on State of the Financés for Year
33 Holveretoti at 1.
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be pulmitted to the Solicitor through the Fiscsl yeer 1883, but only
56 a formality &nd for transmittal to the Secretary of the Treasury. 12/
From 1869 to 187h, the Chief of the Secret Service maintained
bis headquarters in New York €1ty. This wag probably due to the
investigations et the New York Custom House. 13/ The office was then
re+egtablished in Washington, . €. 1/
Statutory recognition wae £inally aceorded the Sccret Service
Bivision in the Appropriation Act for the fiscal year 1883. 13/ This
vas probably Que to the fact that a statute emscted in 1682 X/ requived
#pecific appropriations to be made for the saleries of all perscns
employed in the executive departments in Washington. ;—'Z/

=

Holverstott at 1; see e.g. Report of the etary of
on_State of the Finances for the Yesr 1073, (O1-003.

el r—— Hesdquarters of the Chief,
New York €ity, Records of Seeret Service, Natiomal Archives,

Record Group 87; Beport of the Secretary of Treasury on State of the

Pinances for the Year 1875, 602. | =

1/

Holverstott at 1.

2z Btat. 259.
i/ |
See Ben. Rept. 970, 60th Cong., 84 Gess. b (1909). 'The Division
was placed under Cilvil Service rule upon the President's order
in 1876. Report of the Secret Service for the Year 1896, 1l.
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Unlike other investigative forees in the govermsent at that
time, the Secret Sarvice did not confine itself to one particulay
aren, but took cognisande of eny froud upon the goverment: 18/ As
early as 1873, the Seoret Service vas described as "a gigantic
machine, having ite romifications everywhere.” 39/

The eppropristion statutes defining Secret Service activities
varded. In 1880, the eppropriation vas "for detecting end brinsing
to trisl and punistment of persons engaged in eounterfeiting treasury
notes, bonds, netlonal bank notes and other securities of the United
Statss and other crimes ngainst the Govermment, and for no other
purpose vhatgoever . . ." 2/ 1 1862, 1t resd " . . . and other
felonies comuitted against the lev of the United States releting
to the pay and bounty laws, and for no other purpose whntever." a/
The eppropriation acts for many years thereafteyr were eimiler to
the one of 1882, 2/ That the Chiefp of the Secret Service disapproved

-J Bageer, “me 'Secret Service! of the Bhiﬁed Btateg:, 10 on's
Jmmml 3601 Sept. 20, 1873; ; . ot
Service for the Year 1889, 8.

f*ﬁ@.*"é

&

20 Stat. 364
22 8tet. 313

Bee Sén. Rept. 970, 60th Cong., 2nd Sees. 4 (1909).
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of thia reéstrictive longuage was indicated by thelr attampts to

include In the gypropriation acts the langusge, "and other Pelonies
camitted agsinst the laws of the United States. . . © as/

In tpite of this restriction, Sécret Service activities
continued to proliferata. The Chief of the Secvet Barvice
declared in 1889: |

"Rem&ctaéaemmhywefmin ‘
vhich the ¢ . ';tlomaremade, if agents were
cohitent to ebide mevely Py the letter of the law,
they would never be able to bring o eriminal to
Justice. To theis honoy be 4t sald, however, that
they interpret their duty by the gpirit and not the
letter, and often in the pursuit of frauds spend
monsy feam their ovn slender purses to proteet the
Govermment from robbery, when they vealize that the
statute of eppropriation cannot be sirdtehed to 2/
embrace the outlday, end have no hope of yeiubursement.”

In view of this attitude, the Secret Service dealt with o
miltitude of orimes including counterfeiting, wuuggling, bLrivery,
perjury, robbing the mails, larceny of govermment property, obtaining

mongy by falee pretendes, hgving possession of unstamped sacurities,
cutting and removing timber fram United States lands, using cancelled
revenue otampy, asssult on the high seas, selling liquor without a

United States license, illicit digtiiling, #1legal voting, impersonmating

an officer, embezzlement of Government money, vioiations of

&/ Report. of the Chief of the Secret Service for the Year 1888, 10.

2/
Report of the Chief of the Secret Service fur the Yeay 1889}, 8.
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patwralization laws, wnlavful acts of bank officers, presenting
freviulent claims, illegal activities of Ku Kink Klan membera, and
the conspiracy to stepl the remains of Abrabam Lincoln from the tomb
in Springfield, Rlinots. 22/

In 1898, & special fund vns placed at the dispossl of the
Secretary of the Prepsury by the President to be uged to augnent the
fiecret Service for counter-cspionage activitien Quwrins the war. ag/
"Rundreds of cases referved by the War Depariment were investignted,
end, as o result of careful and conpeieéntious work of the operetives,
the spy system insugurated by Spanish agents vas disorganized,
enissaries in this country arrested, anf the principals, who had
been. sheltering themselves in Caneds, vere ordered to leave the
coumtry." Q/

From an early date, the Sécret Service detalled agents to
make special investigations far other departments of the Govermment,
the pay and expenses of the agent being defrayed by the department

ar |

2/ Bowen, History of the Secret Service, 193 (unpublished) and
gports of the Chiefs of the Secret fervice quoted therein;

Reports of tha Ghiefs of the fearet Service 1888-1900, Ottenbers,

Ihe Federal Iuvestigators 275 51962; Whitley, I It (18gk); Purnhum,

Hemolrs of the Secyet service (1872); Dowen and Real Feal, The United State

Becret Jervics 27-35 (1960) (account of the plot to &teal IAnco

2/

Repart of the Chief of the Secret Service for the Year 1898, G.

&/ nnual, of the Sscr Ofthn'ﬁ'easwonthestateof
Wesimﬁmzml
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requesting the serviee. &/ This practice incressed markedly after
the turn of the centwy. 2/ Apparently the Becret Service wms the
enly Govermment Agency equippe@ to 4o criminal investigation work at
that tine. 3/ Some of the more Lmportant special investigations
concerned the "Whiskey Ring" and the "lLouisiana Lottery” in the 1870%'s;
other lottery and liquor viclations; irregularities in the navysyards;
filibustering expeditions againet friendly nations; suger, naturalize-
tion, and Westérn land frauds. 3/

This practice semehow alienated Congress. Whether this wae
due to the repercussions of the "Beef Trust" investigation that
involved Chicago packing houses 2/ or to the investigation of land

’ Hearings Before the Bubcmmniﬁtee of the House Comittee on
for Qig ,' 290 ;: ] ‘ R R

2/
Holverstott at 2; Heavrings Before the &xbcmmnittee of the Bowse
Camitice on Ap : Civil App:
Ondted States on JanuarL' ] Howse Doe. 1255, 60th &ng., 2nd Saas.
{1909). 1he iatter reparie mony ; other fngtances in vwhich Sgcret
Service Agents were detsiled to other Departments. See Id. at 29-30.
2/

Holverstott at 2.
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freauds which resulted in the prosecution of same Conmressinen 3-3/ is
not ¢ertoin. Congress gpparently felt that the Secret Service was
bedng dmproperly used and thus they enacted an amendment 4o the
appropristion bill for the fiscal year epfing in 1909 which provided:

"lo part of any monsy appropriated by

this act ehall be used in the payment of
campensation or expense of any person

. Getalled or transferred fyrom the SBecret Service

of the Treaswry Department or (and) who may at

any time during the fiscal year nineteen hundred

and nine have been employed by or under said

Secret Service division.”

Some Conigressmen had argued that 3t was against their
traditional policy to provide for & general secret service, and that
they did not want the Secret Service to investigate other Govermment
officers for private anf political matters. 35/ President Roosevelt
delivered a scathing speech to Congress ia 1908 in which he said,
"It 46 not too much to say that this amendment hod been of benefit
only, and could be of benefit only, to the criminal clacsep . . .
The chief argqument in favor of the provision was that the Congressmen

did not themselves wish to be investigated by Beeret SBsrvice men." 3-6-/

Bowen and Neal, The United States Secvet Service, 76-83 (1960).

35 stat. 328.

Y

4@ cong, Ree. 5553-60, 6Oth Cong., lat Sess. (1908); 91 Outlook
57, 5.3~15 {3909).

&

ua‘eQﬂsqvaeﬂv ak, Gﬂth Gbﬁg., 2nd Sess. (1908)0
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Members of Congress were disturbed by vhat they considered
to be en attack on their integrity. 3/ The Président responded ﬁ/
fh&‘%mwasmmﬁmm him, he &id not favor the
‘retention of the restriction. Congress, bowever, again enacted the
reatriction. ﬁ/ In the following year, Congregs provided that the
Secretary of the Treasury could only use four agents from the Secret
flervice in connection with the enforcement of laws relating to the
Treasury Pepartmsnt. hof It chould be noted that these limitotions
on the activities of the Sécret Service were responsible for the
crestion of the Federal Rurésu of Investigation. h/

The Secret Borvice was not .again permitted to lend agents
to othér departments until World War I when it wos allowed te detail

S

B, Res. 459, 60th Cong., 2nd Sess. {1909); 43 Cong. Rec.
373,"&% 6oth Oong~,'m Gess. (1909). '

3/
Bpecial Mespage of the Prasident of the United States Communi-
o the House o:(’ e t@ﬁwsonaanusgrl& 10K

House Pa 25 : T BeEB. (1900).

»/

35 Stat. 968; See serapbook of nevwspoper clizpings for 1905-8
covering the eomrmray betweon Roosevelt and Congress over
the Seciet Service in Newspaper Clippings for Sacret Service, National
Avchives, Record Group 87.

o/
W/

36 stat. 13 (1910).

Wpitehoad, Tne P. B. I. Story, 19 (1956); Moran, leardngs Before
Sdbcdmmittﬁe of ¥'UBB Commd Gi oh Approp) ;ti' 1 ‘1 g8 Of
m W " ‘fv,’, gtiong \‘ f@r V..l.- *X 921 . o
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agents to the Btate Depurtment. The President wms alse "authorized
to divect, without vefarcnce to exipting limitations, the use of the
peraons enployed hereunder 3£, in hio julgment, an emérgency exists
vhich yequires such action.” s/ Agonts then confucted investigs-
tions for the War Tyede Beard, the Food Adminlstration and other
vaants 3—"3/ The Gecret Sexrvice was specifically nuthoriged dy
. Congress to detsct and errést violators of thé Ferm Lonn Aet ﬂ/
and of the War B‘inanee earparaticm Act. 4“5/ Ap early as 1915,
President Wildon had ordered the Sccret Bervice to engage in cowters
espionage activities and in other State Department matters. 2o
‘, Aftor the War, the Pregident was no lomger sutharized to
use the Secret fervies, and again the Secpet Service was Forbidden
to dotall agents to other departments with the éxcéption of the
State Department. &/

%/ ko stas. 120 (2507); ko stat. 63 (1926).

E‘.*/ 39 Stat. 384 (1916).
hs/

ko stat. 512 (1917).

4e/

Bowen and Neal, The United States Seoret Servica, 83-92 (1960);
Also to uncouver vi&iat.tous of neutrality iawe, sec elso Faughman,
"Bgcret Service," 20 Ency Britennica 262 (1964).

Holverstott at 2.

b1 Btat. 178 (1919).
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In 1922, the specific langusge preventing the detailing
of sgents wae removed; however; the appropristion statute was
nereowly drawn. It provided thnt the eppropriation wes for,

"4 . detecting, arresting, and delivering
into the custody of the’tmi.wd Eta*’bea Marshal having

Jurisdiction dealers and pretended deslers in counter-
feit money and persons engaged in counterfeiting,
forging, end altering United Gtates notes, bounds,
nntional-bank notes, Foderal Reserve notes, Federal
Reserve Bank notes, and other cbligations end
securitics of the United Btates and of foreign
Govermments, as wel) as the coins of the United
Btates and of foreign Govermments,and other

erimes sgaingt the laws of the United States
relating to the Treasury Depariment and the
eaveral branches of the public sexyvices under jitn
eontrol . « . anft for no other purpese vhatever
exeept in the protection of the pewson of the
Prestdent and the members of his imediate family
and of the perso joseato’ba!’reamentoi’the
United Btates."

Tuis wes generelly the way Sscret Service jurisddction was defined
1n the appropriction acts unt{l the 1951 act. 2/ me provavie
reason for the removal of the restriction was o allow Secret Service
men to investigate irrepularities within the Treasury Bepam:entﬁgl

w/

b2 Btat. 379 (1922).

E. &, 63 Stat. 362 (1949).

tofheinganployedmvmemmthecommntmcewherethe
pa;mntafhiasalwyeeme ﬁwmwmmtmmeamtmm&y
Civil Act, Id. st 207.
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As has been pointed out, priocr to this date, the Seeret Service
was suthorized to detall only four men to enforce the laws relating
to the Treasury Depariment. 2/

The Becret Bervice was called upon to teke part in invoati-
gations connected with the Teapot Dome Scandal of the 1920's. 52/

Durdng the 1930's, pursuant to legislation, the Secret Service investi-

gated violations of the World War Adjusted Campensation Act, the
Farm Loan Agt, the Gold Reserve Act, the Adjusted Compensation Act,
the Fedevnl Reserve Act, and aldo cases involving the Work Progress
Admintstratton, 2/ |

During World War IX, Secret Service activities epresd. */
For example, agents cooperated with investigators of the 0ffice of
Price Mministration in detecting and arresting persons who
mamufectured, uwsed, or distributed counterfeit ration stamps. 53/

ﬂeag-ﬁf_ﬁgp‘“l.stﬁﬁ- 137h (1921)-

Bowen and Neal, The United States Soerot Service, ch. 11 (1960).
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Also, Fresident Roosavelt unofficially esked sEcret Sapvice men o
obtain information on various matters for him. ﬁ/

Following the attack on Pearl Hubor, the Secret Service
and other Tressury ngents cooperated with the Foreism Funds Control
it of the Treasury Department in handling improper aotivities and
in freeping and guarding the assets of the enawy. &/

In Decenber of 1941, Secret Service Agents vere detailed
to protect the originals of the Constitution of the United States,
the Declaration of Indepeéndénce, the Articles of Confederation, the
Lincoln Cathedral copy of the Magns Certs, the Gutenberg Hible,
the firet and gecond eutographed drafts of Lincoln's Gettysburg
Address end his Second Ingugural address Guring their transportation
to Fort Knox. =/ Agents were detailed for the protection of such
items as the United Nations Charter when it wng flown to Vsshington, 2/
ths &iamond-sttmded ivory baton of Goering; and the ordzinal Cerman
surrendér documents, which; with other valusbles, were exhibited in

Interview with Agent Mcore, Mexeh 19, 196k.
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varioud citles of the country by the War Finance Diviston. ‘62/
Bhortlymrtheﬁar, amﬁmﬁd&%&lmmsmeatothe'mdor
Press in Roston to protect euriency being produced there foi the
Government of Slom. &/ Jugt last year at the yeguest of Presidsnt

~Kennedy, the Secret Service protected the "Mona Lise," which was on

mmthemhammmmwummmmw
Finally, in 1951, Congress enacted .. permanent législat:on
defininy the duties of the Hecret Sexvice. §3/ For the most part,
the statute was o restatement of existing Secret Ssrvice authority.
Previously, the Sectet Service hnd derived its suthority frem

amual eppropriation acts. Thus, prior to 1951, the Seeret Service's

legal authority wes subject to a point of ordér. The statute
autherized such activities ag the :zromtion of the President and
others, qetection and arrest of any person %olaﬁing offenses roiated
to Treapury Depertment ectivities, and the ayprohension of violators
of o mmber of specified provisions. &3/

&/

&

65 Stat., 122 (19%1).

e @

Bee appendix.
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e statute also provided the Secyet Service with the
authority to execute errest warrants and the suthority to carry
firgavms. Peior to this provision agents 14 not have the pever o
serve arvest warrante anf it wnp neécessavy for them to rely upon
United States Marshals for this purpose. Agents hed elwsys carried
firearms; 1t wae believed that the suthority to 4o o vas necesosrily
1nplded from thetr general arrest and enforcenent povars. -

There was eppavently & great deal of difficulty in defining
the Mié&;cﬂaml scope of Becret Sorvice investigatorisl power go
ap not to infrings ypon that of the Federal Buresu of fuvestigation. -—5/

inally, 4t was decdded to provide that the Secret Servise would
"detect and axrest sny person violating laws of the United States
dfrertly concerning officidl watters adninistered by and undor the
ddrect control of the Trenswry Deporiment.® &/

In 195k, the statute wub omended to Strike out the language
"detect and arvest . . . unded the Qirect control of the Treasury

& |
Statement of E. H. Poley, Usder Secystavy of the Tregsury,
Testimeny Bafors Subeamittec Number 3 of the Houss Coumittee
on the Judiclery on H. R. 2395 (1951) (unpubiished).
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tions of the Secret Servics end the Federal Pureau of Investigation.
Wnﬂy t&e potul scope of Secret Servide investigations remained
tognt of Justice sud the Depirtment of the
aduin of Unferstanding” velating to
atien of alleged Lrremidarities invalving personuel of

- ¢he Deparimnt of the Treaswy. -@/

The Mamovendum provided thet the Federal Buresu of
Tvestigation hag the nuthority to investigate any offense involving
Meem or €dmployees of the Treeduwry mpartmant or its constituent
sgenofen. Hovever, the Trensury Deportmént wos still left with the
Mrisdietion to handle chavecter tnvestigntions of its @mployeec or
to favestigate -the confuct of ite employees where there 18 no informs-
$fon furnishing reasonshble grounis for belteving that an offenss
agpingt the Uhited States hus been camuiited or where the offense 16

&/
60 stas. 999 (I954).
&/

Diruetive fram &weﬁa&v of the Tyepmury Bumphrey to Heads of
Treasury Buréau, September 13; 1954,

S vascaia
o i

Relatl 4'emvest@_
m ofm
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of guch & yelatively minor nature that internsl stministrative inventisss

_ tion and setdon ore normally indlested. Any doubb 88 to whether o

particular matter may be within the dnvestigative responsibility of
the Pederal Birean of Investigation would be régolved by the Attorney
meral. Thus, 1f the Secvet Service learmp that a Govermment exployeé
bag committed on offense ouch oo fraud, bribery; or theft of Treasury
Fpartne investigation Will Ye made by the Service,
except in cages of Secvet Service persornel, and such offénses aye
to b8 reported to the Attorney Generel. 19/
3£ the Sacret Service veceives an sllegation that e Secret
Service aployee has camritted fraud, bribery, or theft of Treasury
ent property, the Seeret Service investisates to seo vhether
the ahsrgfe 18 true or not; but the allegation nﬁm 6131} be reported
o mﬁttarm Gemeral. If the Secret Service leaims that o |
govermment employse violated the Govermmgnt loddes on Shiwment Act,
the Gold Beservs Act, or the Silver Purchase Act, the Gervice Vil
meke & prampt investigetion and ales nake g veport to s Attorney
censes specifisd in Title 18, fection 3056, even though

Attorney Genewad.

Instyuctions (Revised) to Secret Servide Persomnsl Incidént to
Public Iaw 725, 83rd Congreoe (1955).

- Directive fiom Secreétery of the | asury Hugplrey to Heads of
renaury Purean, September 13, 19

DocId: 59167857 Page 56




HW 12640

-« 19 -

It has been argued that the legislative history of the

s "lgaves no doubt that each agency hag suthority to
inveatigate misconduct by its employecs’ While one purpone of that

lawwaa to confirm the euthiority of the Federal Bureeu of Investigation

~ {although sppavently no one questioned it) to {nvestisate sllegations

of Violstions by employees of any agemey of provisions codified in
Title 18 of the United States Code, "the rgal anl affivmative purpose
of the law was to provids a reporting requiremsnt which wowld enable
the Pederal Buresu of Inveatigation to use its authority.” 12/

Following the emendment, investigstions of thofts and
shortages at the Buresu of Engraéving end Printing have been wmade by
the Teferal Bureau of Inveatigation, althcugh this duty bed wreviously
veen performed by the Secret Sevvice. 13/

It 1s tnteresting to note that 1% yemains unclesy who
would invastigate if bribery or coriuption tock pisce in the Justice
Lepartment. n/ {B._g., Agent Hotity?) It has been suggested that &
solution might be to call in the Secret Service. In 1954, the

| Beerétavy of the Treasury transferred to thé Secvet Servics the
. function of umaking any investigntion requived to carry cut the

i
d w
” -

Ittter from Mr. David Kendall, Acting Secretary of the Treaswry
wmmmwmmm lee Rankin, May 9, 1956.

w

Bowen apd Meal, e United Stated ﬁacretrﬁjez‘vice 193 (1960),

mﬁmmr befure Bubecmmittes Mumbay 3 of the House Committee:
on the Julic ; B2nd Gongress, lat Session (1951).
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responaibility of mny burdeu, office or division of the Tveasury
which does not regularly meke investigations, inciluding
investisntions required in the administwvation of the Govermient

logses {n Shipment Act, the CGold Resorve Act gnd the Silver Purchase
Act, except vhere the responsibility for perforning an investigation

mmmdﬁc&mawmedmmamr office. ﬁ/

Additional yeppongibilitics of the Secret Seyvice Division
haye been dependent upom the boddes under ite control. In 1930, the
White Housie Police Force came wider Secret Ssrvice dupervision. 1§/
In 1962, Congres drred the control and supervision of the White
House Folice to the Secretary of the Treasupy, ﬂ/mttheaemm
then delegated this duty back to the Secret Servics, 18/ In 1937,
the jurisidotion andl responsibility for the activities of the entive

: gumforae of the Tressury Depertment, opérating in Washingten, D. €.,

were vested in the Chief of the fSecret Seivice. l@/ In 1053, the

Trecsury Départment Grder Ho. 173-1, September 1h, 1954.

®

46 gtas. 328,
76 gtat. 95 (19682).

Treasury Grder No. 1T7-21, "Belégntion of Punctions,” July 5, 196a.

Troasury Deportment Order No. 15, April 13, 1937.
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uniformed guard foves which protects the Bureau of Engraving and
Printing which had theretofore been operated undér the supervision
of the Chief of the Ssoret Service, was trensferved to exclusive
Jurdsdietion of the Direeter of the Bureau of Engraving snd Printing.
By @irection of the Secretary of the Treaswry, the Secvet fervice
makes periodic inspections of the guards at the Buresu of Ingraving
 and a150 ot the United States mints and assay office, 2/

~ ‘Bms, in addition to the duties groperibed in Title 18,
Bection 3056, the fSécred Service ha# supervision over the uniformed
Wihite House Police Foree, responsible for protection of the White
House 6nd the Bieoutive OPfice Bullding, and $% heo ewpervision over
the uniformed Promgury Guard Force, Yesponaible for protection of the
Treasury Buslding, in vhich 26 stoved larae quantities of currency
and securivies.

- Secyet fervice investigates Trensury Department
persoinel, tort cladns involving Treasuty Department persomnel, and
iminal cages oe directed by the Setretary of the Treaswry. ~J

N 2
N [
‘1
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& & tg”
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3t slso parforns & numbér of services aimed at the prevention of

counterfelting and forgery of cwrrency, checks, bonds and other

cbligations of the Govermusnt. Thege messurés include lsctures by
il agents, exdidbits, pumphisets, circulers and educstionsl £ilms

We have discussed Becret Soyvice protective activities in
connsction with United S%am officiale élsewhere. At an caply date,
the Secret Service gmotectaa foreimm dignitaries ¥ho visited the

United States. §-§/ For example, in 1906, the Secret Service ywovided

yrotection to yepiesentatives of foreign povermments who were hore
0 comciuds & treaty of peacs between Russia avd Jepen. =¥ Fren
time to time, grotéction aldo has been secorded fo certain
wiibassadors wiile travelling through this country. 83/

The Sscyet Sspvice protected such visitors es the King

and Quéen of rent Bra’cas.n, '-J Presifont Ommena of the Philippines,

Boughwan, "fecret Service,” 20 Encyclopedie Britarnico 263 (1964).

¥k News, Septeuber §, 1906, Report of the Ohdef of the Secrct
: for,_the Yeor 1911, 70.

Hoiverstott at 3.
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Madame Chiang Red Shek, Princess Jullana of Holland, Crown Prince
olaf and his femily, Winston Churchill end many others. S

Tio Sporet Sarvice had no guthority to protect foretgn
visttore. Apparently the State Department hag dlvays been coneddered
rasponsible for this activity becausé 4t was the federal agency
concerned with maintaining relations with foveisn governments. 88/
However, since the State Department wis not equipped to handle such
protective ectivity, locsl police and the Secrot Service had to be
reled won. 2/

In 1955, Congrése suthorised certain officers and employees
of ¢ e Départmgnt of State and the foreign service to carry fivesyus,
"for the purpose of protecting heads of foreign states, high officials
of foreign govermments ang other diotinguished visitars to the United
Btates, the Secretary of State and the Under Secrotary of State, and
offfclsl reprosentatives of forelgn govermménts and of the United
States atteénding internntionsl confovences or performing special

; oﬁ’ﬁem thb,e g ontmatateaf
->I‘"r‘ m £or the ¥isoal Yerr (rm 24h) The United
ag Secret Bewvice, _'b It 3 55 Hhat Does, 2 (1956).

H. Rept. 552, 84th Cong., lst Saes., {1955).
€9 Btat, 188 (19353,

DocId: 59167857 Page 61




HW 12640

- 24 e

From this euthorizetion, it has been asswmed that the
State Departmont has full responsibility for the protection of
forelgn dignttavies, 2/ Dus, the Secret Service 1o no longer
involved. However; whenever the President and the foreign dignitery

ars to be together, the Sacret fervice and the State Department

Security Division work ¢losely togéther in protecting both visitor
and nost. 22/

With variations in its duiies and due to attempts at
greater efgiciency, the Secret Service hns undergone administrative
changes. Diring the 1930's, Sucretary of the Traasury Morgenthou

Bought to consolidate all Treasury enforvcemernt agencies (the Secret

Bervice, the Buveau of Rarcotics, the Customs Burenu, the Alcohol
and Tobacco Tox Divieion and the Intelligence Pivision of the Internal
Revenue Sexvice) iuto one big enforcement grovg. 2

21/
H. Rept. 468, 8hth Cong., lst Sesn., (19535).
92/
Bowen and Meal, The United States Secret Service, 127 (1960);
Abmhaahaenintm&uceain‘both uses of &c s this
session to make it a federal crime to mesault certain fmz@:
Qiplcmatic end othem‘ cffics,al pexsomel., It also provides that Security

effi.na’a of the Pepaxrtment of State and the foreign service sye
fayed to make arrests of parsons sugpected of camitting or

‘having commitied such e violagtion. H. R. 7651 and Sen. 1917,

%th m., 3-3‘?- BB” g 1963‘
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_ Apparantly Congréss was not convinced thst such a
congolidation would be any move efficient or economical thnn the
exigting get-ups Thus, the Secretary's plan wué not enacted. o/
Morgenthau did vealign the district boundaries of the vavious agencies
in the field oo that each agency coverdd the Same tevritoyy. Rortheve
nore, a "coermmwr“ for all Treagury enforcamént agencies wae
eatablished. 23/ This coordinétor 18 not "over” the mefaf the
Secyet Sarvice, Hie job ds to coordinnte the activities of the
various enforcement agencies in areas vheve there might be some

The opsrations of the Secret Service are divscted by the
(hief of the Gervice uho is appointed by the Secretary of the
Treasury. he post of Chief is a caveey position. fThe Chief is
fmpediately ¥esponsible to an Aspistant Sscretary of the Trepswry.

The activities of the Service dare admintstered through
four divisions: Investigations Division, Inspection Division,
Mministyative Dividion, and Beeurity Division. An Assistant Chief
is responsible for the direction of all security activitiss of the
Secret Service. e Security Division also supervises the White
Houss Police Force apd the Treaswry Guard Force. Therc 48 o Spsciel

Bowen and Neal, The United States Secret Sevvics, 171 (1960).

2/

HW 12640 DocId:59167857 Page 63




- %«
.

fgent in Chavge of the Wnite House Detall who divects ectivities
in comection vith the protection of the President.

The Seoret Service now hes gbout sivty-five £i¢ld offices
in varlous eities throughout the country. Hsch field office is
undey the direction of & Special Agent {n Charge Who reports
directly to the Chief. For afministvativé purposes, these ficld
offices are divided into four reglons, each supervissd by an
Inspector with headquarters in Weshdngten.
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Bubjaect to the direction of the Secretary of the
Trepsury, the Uhited States Secret Service, Trensury Departument,
18 suthoriZed to protect the person of the President of the United

‘Btates; the members of his lumediate fumily, the President-elect,

the Vice President or other officer next {n the order of suscession
to the office of Prasident, and the Vice President-elect; protect
a formeér President; at his request; for a reasonable pmoa after
he leaves office; detect end avreat any person cammitting eny
offanee against the laws Of the United Statés relsting to coins,
obligations, and securities of the United States and of foreign
governments; detect and ariest any person violating any of the
provisions of sections 508 and 509 of this title and, insofar as
the Fedsrnl Doposit Insuvance Coxporstion, Pederal land banks,
Joint~stock lend banks sod Federal land baok ssgociations ave
concernad, of gctions 218, 221, 433, 493, 657, 706, 1006, 1007,
011, 1013, 201k, 1907, and 1909 of this title; éxecute warrants
isgued undsy the autharity of the United States; carry firearms;

offér and pay vowerds for services oy information looking townrd

the spprehension of eriminals; ond perform such other funetions
and duties 88 are authorized by law. Noneys expanded fram

Secret Service appropriations for the purchage of cmm‘carfeits and
gubsequently recovered chall be peimbursed to the aypropristion
ourrent at the time of deposit.
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Hare ere brief descyiptions of the Federal offenses covared

by the statutes listed by number in Section 3056:

508. Palsely making, forging, altering, or counterfeiting
fovertaont Lot

tation requeats, or passing oir selling
guch false, forged, altered, or counterfeited transportse
tion requests.

209, Making or selling prints, photogrephs, or lmpres«
siong dn the likeness of Govermment trensportation vequests;
making or pofsessing plates in the lfkeness of plates for
printing transportetion requests.

The following sections of Ttle 18 are enforced by the

Becret Sevvice only eo far ao the Federal Deposit ITnsurance

'ﬁb:pératian,

al dand benks, Joint-stock land banks and nationsl

farm loah cascointions are concerned;

DocId: 59167857

B18. Acceptance of loan or gratulty by farm credit

exapiney o by examiner of Federal Reterve mamber banlte
insured by Federal Deposit ¥oeureance Copporation.

221, Accoptance of wnauthorized fees or gifis ty Pedarel
1and benks, Jolnt-stock land berks or national fwm loan
assoeiations or by thdir employees. '

433, e section provides that sections k31 andg 432,
rélating to contracts with the Government by members of

Page b6
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Gongress, shall not epply to contracts under the

Fodersl Form Loan Act énd certain othér laws.

k93. Pelsely making, forging, counterfeiting, or altéring
obiigations of the Federal Deposit Insurancé Corporation,
land banks, or certain other lending sgencies.

657. Bubepmlement by amploysen of the Federal Deposit
Insurence Corporation, or certain other credit snd
insurance agencies.

T09: Use of words "Pederal Deposit Insurance Oorporation”
68 busineas nome; falsely representing that dsposit
liabilities are insured by the Federal Deposit Insurance
Corporation; falsely vepresenting making Federal farm

other falde cdvertising to indicate Pederal agency.

1006, Employees of Federal Deposit Insurance Corporaticn,
Jand banks, and certain other pgencies making folse
entries, drawing or iseuing credit instruments without
authority, and receiving profit cribenefit with intent
1007, Making false statements or willfully ovex
ascurities in commection with Federal Doposit Insuronce
Corporation transactions.
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1011, Palse atatements relating to sale of mortsago

by mortgagee to Federal land bask; willful overvaluation
1013. False represontations concerning character, sscwrity,
or teyms of farm loan Yonds issued by Feferal land bank or
Jotnt~atock land bank.

201k, Making false statements, or overvaluing property

or security, to infinence action of Federal land bank,
Jodntagtocl land bank, national farm loan associstioen,

or certain other erodit and insurance egencics in connection
with applications, purchases and loans.

1907. Wnauthorized disclosure by farm credit exmminer

of names of borrowers from national favm loan asgocistion,
Pedersl land bank, or joint etock lanf bank.

1909, TNaticnal Bank, FEIO, or farm credit examiner
performing any other compensated sorvice for any bdank or
barking or losn association. |
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Procidency
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. ;
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respectively; o9 ascertsined froa thh resulis of the general elocticas
kald to detorming the electors of President ond Vice Prosident in
accordance with title 3, United Stutes Code, poctions I and 2. The

- phrase "olher officer next in ih2 order of sudccssion to the office
of Froszident” my woed in this goction shall resn the peysen next in
thy oxder of succonsion to act an President inaecor&meet‘im tit:w 3

United Biates Ooﬂ@, sections 19 w& 20. s
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hiz officisl duties, shal) be firad not more than %5,(200 or imrimﬁ
rot more than thrce youwrs, or Yoth.

' thoever, in the camicsion of any ouch egis uses o &eaﬂ.ly
or dansorous wornon, &hell be fined not mowe then &.0,009 or femrisoned
not wore than ton years, or both.

: 18 U.8.C ﬁ 1134, Protecticn of crficcrs and em:lmea of the
taited States

Yhoever killg any Judse of the United States, my mw&
 Blates Attoimay, any Assistant Usited Statez Attoracy, or any
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MEMOQRANDY ?i?.."
20+ W. David Slawsen S Hay b, 196

Hichara M. Mosk

:

IS
Y

~
L 1]

The spplicable State Department Regalation provides:

"In order to promote and safeguard the
interests of the United States, passport fecilities,
except for divect and immediate reoturn $o0 the United
States shall be refused to a person vhen it sppéars
to the sstisfaction of the Bacretary of State that
the mon's activities abrosd would: (a) Vioiste
tHE 158un"of the United Statess (b) be prejudleisi to
the m‘éarly conduct of forelgn velatiems; er (e) other-
wise be W&Mci@l to the interests of the United
Stetes.® 22 C.F.R. 51. 136.

I could find po ceses under this regulation except several
i which indicate thut e hearing end full disclosure of confidential
| information are reauireﬁ by the dictates of procedursl due process.
Right now, &1l of the Sta:l‘.e Dapartoment ragu&atims are being
tested &3 to their constitutionality wﬁm coses of Aptheker V.
Secretory of State snd Mayer V. Secre

v of state.
In Xent v, Pulies, 357 U.S.. 116 (1958), the Supreme Court

1nvalidated regulatimxs of the State Departiment, 22 C.F.R. Sle 135,
denying to comumists the right to travel. 'mxecm&thsmene
nsrvov ground thet Congress bad niot delegated the authority to the
s Executive to deny passports an this ground. |

ec: Mr—Rencty

WCM@N anﬁs)

L
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Unider the veasoning of the court, 4t would seem that
22 coFoRo 510 136 Wmld als@ fall, &lthw Keﬁt Vo Bulles Ww

held thet the Secretary ves not suthorized to refuse pessports because
of the beliefs end associations of the applicante. Also in Horthy v.
Hecter, 270 F. 2d. 905 (3959); 1t vas held that the Becretary of ftate

T

bad the authority to demy a passport to prevent travel in certain
countrics. T
After Kent v. Dulles, 22 C.F.R. 51. 135 vas eumended go a8 %0
provide that passports should not be i#sued to those who are members
| of orgenizations which must be registered under the Coammmist Control

22
Act, This provision is reqn!.reﬂ by the Commnist Comtrol Act./C.F.R. '51.

136 vas' re-enscted along with the m/ecg.ma. 51. 135 4n 1962; so0 1t
vould geem that the Btate nepartment reswed the Regulation ag 7311&.

‘There are 10 published decisions of the Btote Department regarding
passport amlicatmns.

In the light of opinions which indieste that the courts will
retain cloge supervision over the Secretary in thés mstter, it would seem
that in order to deny s passport under 22 C.F.R. 51. 136, the epplicent
mist be o extreme risk: I do not think thst Oswald presented any such
prodblem at the time of his passport remewal. .

As for the "lookeut file," I had no way of finding cut whet the -

A?.’a' separtite categories sre. The State Department memo 1iste only five. (p 3)
: This {nformetion oné would have to géet at the State Pepartment
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0 + W. David Slaweon June 1, 196k

FROM

..

'SUBJSECT: Additien to Memo concerning the T
e Legality of State Department Action L Y

The fact that Oswald was employed by the Government o l”;;‘- ;
does not Tesult in his expatriation. Title 8 U.8.C.A: 8§ 1481
(%) provid@s that one shall 16se his American nationality by:

(a) Accepting, serving in, or pwrforming
the duties of any office, post, or employment
under the government of a foreign state or a '} \‘? ( 2R

- political subdivision therseof, if he has or ;
acquires the nationality of such foreign state; / Q j Y j
or (b) accepting, serving in, or pérforming the
dut1ed 88y office, post or emplgyment under
the government of a foreign state or e political
subdivigion thereof, for which office, post, or
employmendyan ocath, affirmation, or declaration

of allegiance is required, . . ."

I assume that Oswald wes not required to take an oath of
allegianee ; &lthough yau might ask the State Department about this.
If he 444 take such an oath, then I will have o research the question

nors . mlly See e.g: Fletes « Mora v. Rogers, 160 F. Supp 215 (1958)

EE N (Held undler prior law 'bhat an oath required of plaintiff entering the
| employ of the Pogt Office Department of the Republic of Mexico was not
an "Oath of allegiance " sufficient to effect the expatriat.ion of plalntiff

Bince the oath referred to the alien's duty to obey all laws of a ccnntry
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80 long a8 he remeined there and wes not related to citizenship;
also the employment did not result in an expatriation since 1t did
not appear that Post Office employment was open only to Mexican
nationals); Kenzi Kamads v. Dulles, 145 F. Supp. 457 (1956)

(Held under prior law teaching in public school system operated
by & foreign govermment or political subdivision thereof was not
type of employment by foreign govermment contemplated by statute)j
See generally 99 U. of Pa. L. Rev. 25, 51 (1951).
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MEMORANDUM

70 : William T. Coleman . © May 29, 196L

W. David Slawson

John Hart Ely

FROM
Richard M. Mosk
s Attached is ocur draft of the section of-the report dealing

with tbe 1ega11ty of actlons taken by the State Department It is

of course subject to alteratlon by expected memorenda from the

 State Department and testimony by State Department officials.

We are unable to read the haridwritten addition to the final
footnote in your draft. If it indicates that the CIA report to State

also-included a statement that Oswald visited the;CuBan embassy, that

“is a factor vhich arguably should have been considered, because:

(1) Cuba was a proscribed plece_(?), & (2) Cuba was not on Oswald's

application.

Attachment

JHE:RMM:ej
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_PART II

~ Legal Basis;for the Decisions of the State Department and the immi-

gration and Naturalization Service in Connection with the Oswalds.

. ' . In the couré_e of the Commission's investigation, thére |
were called to its atteﬂtion various decisions concerniné Mariné and
P Lee Oswald made by the State Department and the Immigration and
| Naturalization Service. These decisions included; (1) Whether Lee

Oswald had expétriated himself by any, act performed between October 16,
1959, and October 31, 1961; (2) VWhether Mérina‘Oswald was eligible for
entry into the United States; (3) Whether the provisions of Section 243(g)
of the Tmmigration and Natio;ality Act prohibiting the issuaﬁce of a visa

o to an‘alien' from a courit;‘y which is designated b& the Attorney General as
one refusing to'acéept the return of aliens depérted from the»United‘Statés-
should havebbeen waived in fhe case of Marina Ogbald;.(h) Whether Lee
Oswald ‘should have been.issugd a passport 6ﬁ June 25, 1963, and (5)«Whéther
that passport should have been revoked when the State Department received
information that Lee Oswald was ﬁaking inquifies about returning to Russia
at the Russian'Embassy in Mexico_City in late September and early dctéber ;Tf

1963.

Tﬁe‘appropriafenesé'of.the resolution of these issues has beeﬁ
évaluated in tefms'ofithe rélevant statutes, reguiations énd pfactices, and
‘ ~ their application to.‘l.:he facts »%hich were availabl.e to the State Depai‘tment'
and the Immigration and Naturalization Service at the time the decisions .

were made. -
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(1) Whether Lee Oswald had expatriated himself by any act
performed between October 16, 1959, and October 31, 1961.

‘Since Lee Oswald was born in the United States, he ﬁas,of
course an Américaﬁ citizen. Congress has,vhowever, enacted statutes
setting forth acts,which serfe to expatriate £he person ferforming

‘ . them. It ‘might' A"be é.i'gﬁéd that Oswald lost his cifizenship by virl‘c';ué
of the operétion of three such sfatutory sections: Section 349 (é) (1)
-;of the Immigration and Nationality Act. /obtaining natﬁralization in
a foreign state,/ Section 349 (a) (6) /Formel renunciation of American
nationalityi7 and Section 349 (a) (2).[Eaking an oath to a foreign

state./

a.. Section 349 (a) (1)

Section 349 (a) (1) of the Immigration and Nationality Act pro-
vides that a United States citizen shall lose his nationality by:.

btaining naturalization in a foreign state

upon his own application, upon an application filed in

his behalf by a parent, guardian, or duly authorized

agent, or through the naturalization of a parent having

legal custody of such person.

In 1961, when the State Department and the Fmbassy were considering
‘Whether Lee Oswald's passport should be reissued to him, fhey of necessity
made a decision as to whether he had naturalized himself in Russia. At
that time Oswald demonstrated to them that he had been issued a stateless
passport by the Soviet Union which was good for only one year and which

" had to be reissued annualy. There was, therefore, no basis .for a aeterminéff

- tion that Oswald hadrbecomé_a Russian citizen by naturalization. Oswald
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did not expatriatévhimself.under Section 349 (a) (1).

b. Section 349 (a) (6):

Section 349 (a)- (6) provides that a United States citizen shall
lose his citizenship by: -
aking a formal renunciation of nationality
before a diplomatic or consular officer of the United

: States in a foreign state, in such form as may be pre-
‘ A scribed by the Secretary of State.

In his letter of October 31, 1959, Oswald wrote:

I, Lee Harvey Oswald, do hereby request that
my present citizenship in the United States of America,
be revoked. ' } ' ’

R I TR

My'request for the revoking of my Américan
citizenship is made only after the longest and most
serious considerations.

In his letter of November 3, 1959, he wrote:

I, Lee Harvey Oswald, do hereby reguest that my
present United States citizenship be revoked.

I appered (sic) in person, at the{Consulate Office
of the United States Embassy, Moscow, on Oct 31lst, for the
purpose of signing the formal papers to this effect. This
legal right I was refused at that time. :
At the time he‘authored both of these'letters, Oswald was 20

'years old. However, 8 U.S.C. & 1483 provides, with several éxceptions v:

not here relevant, that persons under 18 years of age“aré presumptively

incompetent to pérférm acts expatriating themselves. The fact that Oswald
was at this time under 21 years of age is therefore not to be'conside:ed

in determining his competency to expatriate himself.
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-However, Section 349 (a) (6) requires the expatriating

renunciation to be in "such form as may be prescribed by tﬁe Secretary

of State." Iﬁ accordance wi?h this étatuté, the Secretary set forth

the requisite form and procéaﬁre in 22 Code of Federal Regulations

86 50.1 - 50.2 and 8 Foreign Affairs Manual § 225.6. These regulations
. - _ provide, inter alis, '-thét four copies of the renunciation form are to be

executed, and the original and oné copy sent to the Deéartment. After

the Depértment hes apprqved the form it advises the appropriaﬁe consular

official who may then furnish a éopy of the form to the person to whom it

-relates.. | .

Oswald's renunciation of course came close to neither these nor

other relevant regulafions. It is true that in filling out the applicétion E

for renewal of his passport in July, 1961, bswald-replied "I have";to the
alternative and disjungtive'questions of whether he had been naturélized

as a citizen.of a foreign state; takén an ocath to a foreign state;‘served'4
in the Armed Forces of foreigﬁ state; been émpld?ed.by a foreign state;
voted in a foreign state's elections; made a formal remunciation of United
States'nati;nality; been convicteé\of desertion, treason, or attempting to
overth;ow the‘United Statéé Government; or left.the United States in order
to gvoidAthe draft. (Ex. 22.)_ He'thereforé was required to fill out é
questionaire. (Ex. 23.) He clearly had not been naturalized a Soviet
citizen, voted in Soviet eiection, been convicted of desertion, treason ori'

overthrow, or left the United States in order to_avoid the draft. Moreover,

in filling.ouﬁ the questionaire he specifically denied having taken an oath

s -
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to a foreign state, served in tne'Armed Forces of a foreign state, or.
been employed by a foreign}state. It_therefone seems likely'ﬁhat he
answered "I have" because he was under the impression that he hed "made
a formal renunciation of nationality either in the United States or:before
a diplomatic or consular of the United States in a foreign staﬁe.; However,
. the fact that Oswald thought that he had effected such a renunc1at10n is
irrelevant. Although he almost certainly intended to do do, his noncompli-
ance with the - regulations caused his attempt to fail.
‘Because 349 (a) (6) in terms requires'compliance with the form
Dresc?ibed by the Secretary of State, and because Oswald quite clearly
'stopped far short of achieving even substantial compliance, it is evident
that he’ did not expatriate himself under that Section. |

c. Section 349 (a) (2)

Section 349 (&) (2) of the Immigration and Nationality Act provides
that a United States citizen shall lose his natlonality by.
[T/aking an oath or making an affirmation or -
other formal declaration of allegiance to a foreign
state or a political subdivision thereof.

In his letter of October 31, 1959 Oswald wroﬁe:

I affirm that my allegiance is to the Union of
Soviet Socialist-Republics.

And in his letter of November_3, 1959, he stated that his application for .
citizensnip in‘tne Soviet Union was then pending oefore the Supreme Soviet
~ of the U.S.S.R; |
Many cases and articles have quoted Secretary of State Charles
. s ~ Evans Hugnes to 'i:he'effeci: that Vin order for an ocath, declaration, or
affirmation of'allegiance to e'foreign state to effect an expatriation, it

mist place "the person ﬁaking it in complete subjection to the State to which
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‘it 1s taken, at least for the period of the contract;'so that it is

4impossible for him to perform the dbiigations df‘citizenship to this

country." III'Hackworth,'Digest of International Law 219-20 (1942).
Hoﬁever; this ”complete subjection" test eeems inapposite in the case
of Lee Harvey Oswald - The test ie one by which the'wording of én’oafh
in questlon is tested in order to determine whether lts purpose is to
swear an allegiance inconsistent with the individuals allegiance\to the

United States; it is often invoked in cases involving dual citizenship.

See Jalbuena v. Dulles, 254 F. 2d 379, 381 n. 2(3d Cir. 1958); Roche,

The Loss of American Nationality - The Development'gg Statutory Expatria-

DocId: 59167857 Page:6 109

tion, 99 U. Pa. L. Rev. 25 (1950). Oswald's lettefs, however, clearly

intended te evidence an allegiance to the Soviet Union inconsistent with
continued allegiance to the United States. Indeed, they so explicitly

state. If Oswald's oath to the Soviet Union is to be found not to have
worked an expatriation, therefore, the imperfection must lie in the cir-

LA
\

cumstances under which it was taken rather than in its wording.
An earlier version of Section 349 (a) (2) provided:

That any American citizen shall be deemed to have
expatriated himself . . . when he has taken an oath of
ellegiance to any foreign state. Act of March 2, 1907,
€ 2, 34 stat. 1228. .

In 1940 the language of the Section that was changed so as to demand. "an

oath or ; .‘.'affirmation or other formal declaration of allegiance."

Natlonallty Act of 19&0, § Lo1 (), 5u Stat. 1169

The language of the l9h0 Act has been retained in the present 1932 ;

Act. The shlft in language from the 1907 Act to the 1940 Act mlght be taken
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to indicate a demand for greater formality in expatriating oaths.

- Whether or not this was the legislative intent, since 1940 it has been

well established that in order for an oath of allegiance to a foreign

state to work an expatriation from the United States, it must be giveh

" to'an official of the foreign state, and not to a party unconnected with

~ the foreign state. This requirement, can be viewed as a necessary corollary

of ‘the broader, but less clearly established, principle that the oath must
be taken'in accord with the requirements of the foréign state.

The Department of State holds that for loss of
- nationality to result from taking an ocath of allegiance
‘to a foreign state, the oath'must be one 'which is pre-
scribed by law or by regulations having the force of
Jdaw" and must be taken before a competent official of
. the government concerned. III Hackworth, Digest of
- International Law 218 (1942). ' -

In Re Bautista's Petition, 183 F. Supp. 271 (D. C. Guam, 1960),

a case construing the.1952 Adt,,the court held that an ocath of allegiance
to the Philippines taken before an official of the Philippine Government
did not work an expatriation because the individual had desired to become a

Philippine citizen only in oxrder fo obtain a passport to travel to Guam.

(The Court here relied on the "complete subjection" test.) However, the

. Court also failed io consider as an expétriating act the taking of another

oath of allegiance to .the Philippines before a notary public. The Court
dismissed this oath with the simple statement:‘ "It was not done before an
official of the Philippines." Id. at 274, Seenalso Dep't of State to Consul:

at.Guédalajara, May 27, 1939, at 218.
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Similarly, the Board of Immigration Appeals held in The Matter
of L., 1 I. & N. Dec. 317 (B.I.A. 1942), was faced with the following

affirmation:

I do swear that I will be faithful and bear
truly just to His Majesty, King George VI, his heirs
and successors, according to law. 5o help me God. .

- ‘ The Board held that the declarant did not expatriate himself:

An oath or formal declaration mentioned by the

statute must mean not only the giving of the oath by’
~the individual but the acceptance of the oath by the
foreign state. An oath of allegiance has no real
significance unless the oath be made to the state and
accepted by the state. Such acceptance on the part

of the state must be made in accordance with the laws

of that state. In the case before us an oath of alleg-
iance was not made to the British Crown in accordance
with any law or regulation of the British Govermment.
'On the contrary, the obligation is between the appellant
on the. one hand and a private employer. on the other. '
Id. at 320. . .

Other administratiﬁe bédies have decided that an oath takéh before
a notary pubiic in Great Britéin, Zﬁep't of Sta?e to Consular Officia; in
charge at Birmingham, May lO,.193§7, an oath-tééén by a pfiest on ordination
irto the Churéhvof England, Zﬁirgétor of Consular Service to Counsel
Glazegropkg, Oct. 30,'19157, and an oath swérn'by‘a lawyer to obtain ad-
mission to the German Bar [ﬁep't of State to Counsel Gen‘l'iﬁ Berlin,
Mar. 21, 193&7 did not expatriate an American citizen.::See generally-

" Roche, The Loss of American Nationality = The Development of Statutory

Expatriation, 99 U. Pa. 25, 33 (1950).
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Inbthose‘cases where an individual has been held to have
expatriated himself by_virtue of an oath'to‘a foreign state, although

the'courts have not always stressed the fact that the oath was taken

v

before an official of the foreign state, it is the case that the oath

in fact was so taken. See, e.g., McCampbell v. McCampbell, 13 F. Supp. -

847 (W. D. Ky. 1936); Reaume v. United States; 124 F. Supp. 851,’852

(E. D. Mich'."l95h). In Savorgnan V. United States, 338 U.S. 491 (1950),

the Supreme Court held that Mrs. Savorgnan had expatriated herself.

. "Although the holding was based upon other grounds,‘the Court '"recognized

‘the.force of the alternative ground" that she had signed an oath swearing

allegiance to the King of Italy as part, of an application for Italian

-+ citizenship filled out at the Italian Consulate in Chicago° Id.’at 503

The Court, in detailing the factors supportlng the argument that the oath'

expatrlated Mrs.,Savorgnan, did mnot’ expllc1tly mentlon that it was smgned

’ -
,x-r"’

in an’ office of the foreign governmsng,ln questlon and 1n accord with thelr
4

requirements. Id. at 502. However, both these' requirements in fact were

met. Moreover, 1n the statemént ‘of facts, the Court noted: 'No ceremony
. i e o

or'formal admlnistration*of the oath accompanied her signature and apparently
none was required." Id. at 4ok. *
. — <

Lee Oswald's declaration'o£>allegiance to the Soviet Union was not

taken before an official of -the Soviet Government. He therefore did not

- expatriate himself,under Section 349 (a) (2). The Commission therefore

concludes that the decision that Lee Oswald had not expatriated himself by

any acts performed between October 16, 1959 and October 13, 1961, was correct.
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(2) Whether Marina Oswald was eligible for entry into the
United States. '

As the wife of an American citizen, Marina Oswald was
entitled to non-quota status under Section 205 of the Immigration and
Nationality Act. However, under Section 212 (a) (28) of the Act, an
alien is excluded from admission to the United States if he'is a member
‘ - of or affiliated with a Communist organization. Neertheless, the Act
provided that an alien who is a member of or affiliated with a Communist
organizatipn:
_ Z:7ay, if not otherwise ineligible, be issued

a visa if such alien establishes to the satisfaction

of the consular officer when applying for a visa and

the consular officer finds that (1) such membership

or application is or was involuntary, or is or was

solely when under sixteen years of age, by operation

of law, or for purposes of obtaining employment, food

rations, or other essentials of living and where nec-

essary for such purposes. Section 212 (a) (28) (I) (i).

Marina Oswald was at the time she applied for a visa, a member
of the Soviet Trade Unidn for Medical Workers. Membership in this organié
zation apparently was required fdr her employﬁent in a hospital as a
laboratory assistant. Thus the Embassy, with the concurrence of the Sﬁate
Department, determined that membership was involuntary and therefore the
exemption in Section 212 (a) (28) (I) (i) was applicable. This finding
was consistent with "a long-standing interpretation concurred in by the
State and Justice Departménts that membership in a professional o:ganization_
or trade union behind the Iron Curtain is considered involuntary unless. the
membership is accompanied by some indication of voluntariness, such as active

‘ o pé.rticipa'tion in the orgahizatioﬁ's activitiesl orAholding an office in the

‘6rganization." Report of the Department of State's on Lee‘Harvey Oswald to

the Commission, PT. IV., p. 3.
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(3) Whether the provisions of Section 243 (g) of the
Irmigration and Nationelity Act prohibiting the issuance of a visa
to an alien from a country which is designated by the Attorney Genéral_
as Qne.refusing to accept the return of aliens deported from the United
States should have been waived in the case of Marina Oswald?
Section 2&3_(g) of theVImmigration and Naturalization Act, provides o
that upon nofification}by thevAttorney General that any céuntry which, when
. | requestéd, denies or unduiy hdelays thé acceptance of a deportable alien
who is a national, citizen,&subject, or resident of that count;y,,conéulér
. officers in such countriés are not £o'issue visas to citizens théréof.
On May 26, 1953, the Department of State notified the Uhlted States Mission
in Moscow that the Attorney General had 1nvoked Sectlon 243 (g) as a
result of the failure of the Soviet Uplon to .accept the return of aliens
deported or ;dught to be depofted from the United States. Consequently,
consular officials weré'instructed to discontinue the issuance of immigran? R
| 4visas‘until advised by fhe Department of'State to the,contréry. | **
"It should.be noted that Section 243 (g), when invoked by the.

L5

Attorney Generai, does not_make'any particular alien or class of aliens

ineligible to immigrate to the Uhited States. It applies to a country, or
more specificélly, to United States Consﬁlar Officefs-stationed.in such .
countries, and it was designed to exert préssure on countries which fail =
to_:eceive deportees from the Uhited States. Any person p:eclﬁded frém :
recei&ipg an immigrant visa beca;;e.of the appiicatioh of Section 243 (g)

may prdceed to a United States Consulate in another country where the

sanctions are not in effect, and receive an immigrant visa if otherwise

qualified.
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‘ Section\2h3_(g) does not contain any provision for waiver.
Howgver, the Justice Depgrtment has conclﬁded'that éuch waivéf powers
Lexist under the geﬁeral’powers granted tﬁe Attorney General by the Act.
The‘wéiVer procedures followed in 1962 when Mafina Oswald was-granted
a waiVer'éf Section.2h3-(g)‘were prescribed by the Immigration énd Néturali-
. o - zation Service. The re).evant provision read: | |

Before adjudicating a petition for an eligible

beneficlary residing in the USSR, Czechoslovakia or
. Hungary, against which sanctions have been imposed,

the district director shall obtain a report of 1nvest1-‘

gation regarding the petitioner which shall include any
affiliations of a subversive nature disclosed by neigh-
borhood investigation, local dgancy records and responses

to Form-G-135a. . . . If no substantlal derogatory sec-
urity information is developed, ‘the district director may
waive. the sanctions in an individual meritorious case for

a beneficiary of a petition filed by a reputable relative

to accord status under Section 101 (a) (27) (A) or Section

203 (a) (2), (3) or (4). . . . If substantial adverse
security information relating to the petitioner is developed,
the visa. petition shall be processed on its merits and
certified to the regional commissioner for determination
whether the sanctions should be waived. . The assistant commiss-
ioner shall endorse the petition to show®whether the Waiver

is granted or denied, and forward it and notify the appropriate
field office of the action taken. . . . Operations Instructions
of the Immigration and Naturalization Service, 205.3. LIhls
instruction revised effective February 15, 1962 - June 30, 1962.
Other versions which may have been considered during Oswald‘
case were different only in irrelevant way§j7

| State Department regulations are much less explicit. 22 C.F.R.

h2.120, The State Department’s visa instructions for the guidance of

" consular officers /Note 2 to 22 C.F.R. 42.120, Vol. 9, Foreign Affairs Manual]

provide, "Thé sanctions will be waived only in individual meritorious cases
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~in Dbehalf of a beﬁeficiary of aApetitiOn filed by a feputable relative
pursuent to Section 101'(a) (27) (a) or_paragraph'(é) (3) df (4) of |
Section 203 (a) of the act." ‘ | | o
~ The character of Lee as well as Marina Oswald is relevant to
the decision because he is the relative who signed the petition on Marina's
\ ‘ B behalf. Whether he is "repgtable " thez;efbre must be determined. = His
character may also have a béaring on whether "substantial derogatory sec-
urity'information“”nad been developed. Thus all of the facts bearing
on thé issue of dswald'saﬁénpteﬁa expatriation weré also pertinent to
fhé issue of‘wéiver of the sanction pursuanf to Section 2&3-(g) of the
_Immigfatibn and Naturélization Act for Marina Oswald. |
| Thé.statutory_procedure for'handiing petitioners for noﬁ-quota
or.preferencé_status by‘reason_of relationship calls for a determination .
of eligibility for such status'by the Attorney Geheral. The respons1bllltyj.

- for maklng such determinations has been delegated by the Attorney General

to the Dlstrict Directors of the Immigratlon and Naturalization Service.
. Marina QOswald's petltlon was forwarded by the Embassy in Moscow through
the State_Départment'td the_District Directoriin Saﬁ Antonio,’Texas, the
office having jurisdiction over Osvald's domicile in the United States.
In aééordagéé with the procedure worked out between the State and Jddtice
Depaf%@gnts, th; Diétrict Diréctof was to‘ﬁote his‘detefmination as to a
waiver of Section;243 (g) at ﬁhé same time as he made his determination of

eligibility for non-quota.status under Section 205 (a)«
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On‘Febrﬁary 28, 1962,-the District Direetof of the Immigration
and Naturelizétion'Service informed the Visa Office of the State Departmenf
that while the petition for non-quota status had been approved, the waiver
of Section'2h3 (g) was not authorized. No reason for disapproval of
the waiver was stated, but it.was "clear from the internal order ef the

' | Immigration and Naturalization Service that the refusa; to authorize the‘ |

waiver was based on OsWald's.statements and attitude while in the-Soviete
Union." Report of the Department of State on Lee Harvey Oswald to the
Comm1351on, PT. h, p. 7.

.On March 16, the sox;iet Affairs Office of the State Department-
ad&ised the Visa Office of the Department as follows: o

SO0V believes it is in the interest of the U.S.

to get Lee Harvey 0Oswald and his family out.of the
Soviet Union and on their way to this country as soon
as possible. An unstable character, whose actions are
entirely unpredictable, Oswald may well refuse to leave
the USSR or subsequently attempt to return there if we
should make it impossible for him to be accompanied from
Moscow by his wife and child. 5

- Such action on our part also would permit the Soviet
Government -to argue that, although it had issued an exit
visa to Mrs. Oswald to prevent the separation of a family,

- the United States Government had imposed a forced separation
by refusing to issue her a visa. Obviocusly, this would
weaken our Embassy's position in encouraging positive Soviet
action in other cases involving Sov1et citizen relatlves of
U.Ss c1tizens.

On March 27, the Actlng Adminlstrator of the Bureau of Security
and Consular Affairs, addressed a letter to the Comm1551oner of the Immi-
gration and Naturalization Service, Department of Justice, requesting

»reconSiderationAof the decision not to waive the provisions of‘Section 243 (g)

in the case of Marina Oswald.> The State Department expressed concern about
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therp;opriety of punishing Marina and the Oswalds'rbaby_for‘Lee Oswald's
earlier errofsf Furthermofe, it 'was feared that refusing to permit
Matina to acoompahy Lee out~of}Russia to the United States would put‘the
Soviet. Government in & position to clasim that it had done all it could
-?to preveht the separation of the family, but that our government had-sblit
‘ "~ the husband from his wife and child. The Départment felt that this would
| . seriously ﬁeaken our-government's attemtts to encourage the Soviet Goveroé
_ment-to_permit'other'Russiao wives‘and children to acoompany their Americen .
husbands and parents back to the Uhited Stétes. The'letter concluded that
.1t was in the best interest of the Unlted States to have Oswald depart from
‘the Soviet Unlon as soon as poss1ble.
‘E'; le ..+ OnMay 9, 1962 the Immigration and Naturalization Service agreed.
to waive the sanctlon of Section 243 (g) "1n v1ew of strong representauloos
Amade"vbyvthe>State Department. - Thus, the Embassy was informed that the

Section 243 (g) sanction had been waived by the Immigration and Naturalization:

~ Service.
. Waivers of Section 2&3 (g) are not unusual. .Thus, in spite of:
Section 243(g), 661 immigrant vieas were issued in Moscow in the ten-year
perlod ending -June 30, 1963 ~In 1962, 97 immiérant visas were issued in
Moscow.: Moreover, prevention of the separation of famlies nu&ensanmngthe;nk1
JCleSmost frequently underlying waiver of Section 2&3 (g) Report of the
Department of State on Lee Harvey Oswald to Commlss1on, PT 4, pp. 4-5.
'TheicommiSSion therefore concludes thet the Immigration and Naturalization’.
. ~, I ‘Service did not'misuee its discretion in responding in accord. with the
. State Department5s recommendation that they waive:Section 2k3 (g) for

Marina OsWald.
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(4) Whether Lee Oswald should have been issued a passport on
June 25, 1963. .

On June 25, 1963, the State Department issued Lee Oswald a
passport.' In his application he had said that he wished to'visit France,‘
Germany, Holland, Finiand, Italy,'Poland; and the Soviet Union; Trarel
“to none of these countries was»then or is now proscribed. The passport'
apparently was’ issued routinely, since QOswald had repaid hlS repatrlation,
loan, there was no longer a "look-out card in the passport office s files
to warn against granting him a passport. Report of the Department of
State on Lee Harvey Oswald to the Commission; fT. 2, pp. 7-8.

- Unless an applicant comes within one of the statutory seetions
authorizing“the Seeretary of State underfeertain_oircumstances to refuse

to issue a passport the occretary has no authority to refuse a passport.

Kent v. Dulles, 357 U.S. 116 (1958)

SeCtion 6 of the Subversive Activities Control Act of 1950

provides: ' . ' 7
t shall be unlawful for any member of [Eh organi-
' zation required to registe_7, with knowledge or notice that
such orgaenization is so registered and that such order has
become final - (l) to make application for passport, or the
renewal of a passport, to be issued or renewed by or under
the authority of the United States; or (2) to use or attempt
to use any such passport. .

Pursuant to Section 6 the State Department promulgated a regulation
which denied passports to members of communist organizations~

/A] passport shall not be issued to or renewed
for any individual who the issuing office knows or has
reason to believe is a member of a Communist Organization'
registered. or required to be registered under Section T. of
the Subversive Activities Control Act of 1950 as amended.
22 C.F.R. g Sl 135.
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. The -Department had h§ information_that Lee Oswald was a.member
- of tﬂe Communist Party or‘any other organization which had been requirea
f,' . to fegistef undef Secﬁipn T of the Subversive Activiﬁies Contrdl Act.
| §'~  - A passporf,therefore couid not have bgen'denied him under Sectioh 6.

8 U.s.c. & 1185b provides that? while a presidential proclamation

' B of national emergency is in force, "/I/t shall, except as otherjwise pre-
scfibed by the President, . . . be unlawful for any citizen of the United
States to depart or enter . . . the.United States unless he beafs a valid
passport." This provision, originally enacted in 1918, was reenacted as
Section 215 of the Immigration and Najionality: Act of 1952. The amendment
‘.specified that the provisions of'gpe-section were subject to invocation only
‘- during "any national emergency proclaimed by the President . . .66 Stat.
P - . 190 (1952). Because a proclamation of national emergency issued by
; ,f o President Truman,during»thehKorean War has never been revoked, the statute
L o remains in force. Proclamation No. 2915 (Dec. 16, 1950), 60 Stat. A L5L;
Proclamation No. 2974 (Apr. 18, 1952), set out preceding 50 U.S.C.
Appendix 1; Proclamation No. 308k (Jan. 17, 1953), 18 Fed. Reg. 489.
Pursuant to 8 U.S.C. 1185b, the State Department had issued regulations
:settihg forth the circumstances under whiﬁh it would refuse a passport:
In order to promote and safeguard the interests of
the United States' passport facilities, except for direct
and immediate return to the United States, shall be refused
to a person when 1t appears to the satisfaction of the Sec-
retary of State that the person's activity abroad would
(a) violate the laws of the United States, (b) be prejudicial -
"to the orderly contact of foreign affairs; or (c) otherwise be

RN i , | . prejudicial to the interests of the United States. 22 C.F.R.
' ' o § 51. 136. : : '
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Section'Sl 136‘15 severely limited. In a report submitted to the‘

Commis31on dated May 8, 1964, it concluded that "there weré no grounds

consénant with the passport regulations to take adverse passport actlon

against Oswald prior to November 22, 1963."

There has apparently been no judicial'evaluation or interpretation

of Section 51. 136. HoWever; in 1957 the State Department described to

the Senate Foreign Relations Committee one category of persons to whom it

denied passports under Section 51. 136:

Persons whose previous: conduct abroad has been such
as to bring discredit on the United States and cause diffi-
culty for other Americans (gave bad checks, left unpaid debts,
had difficulties with police, etc.) Hearings Before the Sen.
For. Rel. Comm. on Dep't State Passport Policies, 85th Cong.,
1st Sess., pp. 338-39 <1957)

Since Oswald's prlor attempt to defect to the Sov1et Uhlon had caused the

Unlted States a certain amount of adverse publicity, it is at least arguable

‘that he was a person "whose previous conduct abroad had been such as to

. bring discredit on the United States."

However, it might be argued that the list of reasons for passport
denial given the Senate Foreign Relations Committee by the State Department .
in 1957 was rendered moot in 1958 by the Supreme Court's decision in Xent v.
Dulles, 357 U.S. 116 (1958) [Expectéd testimony of Dean Ruskj In Kent
the Court invalidated a regulation of the State Department denylng passports
to Communlsts,'on the ground that the regulation. exceeded the authority
Congress had_granted»the-Secretary. The opinion suggests that the Court
did net intend to restrict its pronouncement to this narrow issue. After

LEY

i . .
noting that historically‘cases of refusal generally fell into two categories':

(a) citizenship and allegiance, and (b)lillegal'conduct, the Court stated

e A e e e e Ss s s -
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that the_&grounds'for refusal asserted here do not relate to citizenship
or allegiance eh the:one'hand oi to criminal er.unlawfui cohduct on the
; ; ! oo other. ‘Yet, so far as reievant,here, those two are the 6n;y ones which
1t could fairly be argued were adopted by Congress iﬁ.light of prior N
administrative practice." Id. at 127~ 28 on the other'hand there is
. | .jv‘_language which mJ.ght be read to suggest that the Court was concernlng
i, itself only with denials rooted in political bellefs: "We deal with
. beliefs, with associetione; with ideological matters.” Id. at 130.

' Destite the fact thet the Kent opihion could easily have been -
rea& to restrict the power t; deny passperts_to instances of only either
nenécitizenship or illegal eonduct, the State Department took.the position :
that the case reached only non-Commnist affidav1ts

The  Department made no moves to take 22 C.F.R. § 51. 136 off the -
books; indeed, it was reissued in 1962. A
Loftus'Becker, Legal Adviser to the Depertment of State, told a .
Congressionai Ccmmittee‘conducting hearings on{gessport legislation in 1958:u
. The Supreme Court decision does not pass on anything | .

. : . beyond the specific issue there that we did not have the power
g . . *  to require a non-Communist affidavit on the past of the appli-
: cant. It does not give us any guidance as to where we go from

there. . « Hearings before the Senate Committee on Foreign
Relations on S. 2770, et al., 85th Cong._2d Sess. p. 35 (1958).

: E o . And in l958,_following the Kent decision, another State Department official

stated before the Congressional Committee conducting hearings on proposed

passport legislation:

: As a result of the-recent Supreme Court decision, we

have not been able to process for the purpose. of holding up

any passports with information available that the applicant

would fall under the so-called Communist part of our regulations.
If he fell under some other portions of the regulations we would
process him as we have in the past, but if he falls under the
Communist part of the regulatlons, we must go ahead as though that
information dld not exist.

S VPPNV

LTI AT A SURSE R o S
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P K o Roderic O'Connor, Administrator, Bureau of Security

1 ' . and Consular Affairs of the Department of State, Hearlngs

: o o before the Senate Committee on Foreign Relations on S. 2770,
‘ - 85th Cong., 24 Sess., p. 4 (1958)

At the same hearing, Robert Murphy, Under Secretary of State, when
commenting on the proposed legislation stated:

& : _ /T/here are two additional :categories of the bill
'. ' A S " before you . . . under those provisions, the ‘Secretary of
i : ' ’ ' State is authorized not to issue passports to persons as
to when it is - determined upon substantial grounds that
; g their activities or presence abroad, or their possession
R . _if a passport, first, seriously impairs the conduct of
P g ». foreign relations.of the United States, or second, be
' o ~inimlical to the security of the United States. These two
‘ A ‘provisions clearly allow to the Secretary broad discretionary
B R : ‘powers. It is our belief, hqwever, that they do not allow
' - him as the pr1n01pal delegate of the President in the field
of foreign affairs any broader discretionary power than the
Secretary already had by virtue of existing Congressional
enactments and the President's constitutional prerogative
to conduct our foreign relations and to protect our national .
" security. We are in fact maintaining that positlon in the
courts today. Id.at 22.

- In'l959 Murphy,stated before a Cohgresgional Committee:

Since commenting on S. 2770 in the 85th Congress,
there have been no developments that have in any way lessened
the Department's conviction that the Secretary of State may
deny passports on the basis of anticipated harm to the foreign
relations of the United States . . . in fact, the United States.
‘Court of Appeals. for the District of Columbla in the case of
Worthy v. Herter recently upheld the Secretary of State's denial.
-of a passport to an individual on the basis of the belief that -
he would travel to areas for which his passport was not valid and
thereby prejudice the conduct of our foreign relations. Hearings
before the Sen. Committee on For. Rel. on S. 806, et. al.,
86th Cong., lst Sess., p. 58 (1959). See also testimony of John W.
‘Hanes Jr., Administrator, Bureau of Security and Consular Affairs
Department of State, Hearings before a Special Subcommittee on
the Senate Committee on Government Operations on S. 2095, 86th

Cong., 1st Sess. 157 (1959)
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, Suhsequent cases in the Court‘of Appeals‘have'held that the
) right to impose‘ereadrestrictions reasonably related to the control.of
foreign relations is inherent in the President's plenary power over foreign
. affairs}. Alternatively, it was held that the same statute at 1ssue:in

Kent had by implication authorlzed the restrictions. E. g., Worthy v.

. — Herter, 270 F. 2d 905 (D. C. Cir.), cert. @. 361 U.S. 918 (1959).
¢ ) | Such cases seem to adopt the State Depsrtment position that-ggnt‘applies
e tfp‘_. ‘only to cases involving personal beliefs andAinternal security.
Moreover, & report issuedvby the New York City Bar Association in
1958, after the Kent decision, cited the State Department's 1957 statement
concerning persons whose previous conduct abroad had discredited the |
as

United States/indictative of the Department's policy under 22 C.F.R.

Section 51.136 even after the Kent decision. Ass'n of the Bar of the City

of New York Spec. Committee to.Study Passport Procedures, Freedom to Travel,
7D 45-46 (1956.) | | -
However, even though\the Department continued to act in accord"
A with the 1957 statement after the Kent decision, a reading of the last
.section of the statement given the Foreign Relations Committee Zﬁand caused’.
difficulty for other Americans (gave bad checks, left'unpaid debts, had
"; - S difficulties with police, ete 17 suggests that it was used by the Department
. ' . to exclude persons who annoyed the foreign citizenry and thereby made life
| difficult for those Americans who came later. It does not seem primarily
aimed_at persons, like would-be defectors, whose activity is such as to

embarrass the Uhited‘States in the international press. However, even if

it be.admittedvthat the 1957 statement would not cover Oswald, that does not
prove thet Oswald should not have been considered within the reach of 22 C.F.R.

" Section 51.136. On March 16,‘1962, the Soviet Affairs Office of the State
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Department adv1sed the Visa Office of the Department as follows:

. : R Sov believes that it is in the interest of the
T - U.S. to get Lee Harvey Oswald and his family out. of
S : - the Soviet Union.and on their way to this country as

soon as possible. An unstable character, whose actions

- are entirely unpredictable, Oswald may well refuse to

leave the USSR or subsequently attempt to return there

if we should make it impossible for him to be accompanied
. from Moscow by his wife and child. Report of the Department -
.-‘."‘ - ' of State on Lee Harvey Oswald to the Comm:n.ss:.on, PT. 4, p. 7.~

In his application for the June 25, 1963, passport, one of the‘cquntries
Oswald indicated he waﬁted to visit was the Soviet Union. Although it
may not have been in abuse of discretion to grant Oswald a passport, it
was within the Department's discretion to deny him one. The Department's
statements and actions since 1958 reveal that it does not ordinarily

take the»positioh that Kent v. Dulles trimmed away the Secretary's discretioh

in all bquope or two narrowly restrieted fields. The March 16 report of ’
the Soviet Affairs Office‘should have.ﬁeen filed in such a way ﬁhat it
 would come to the attention of persons later esked to rule upon the.grant
or denial of a passport for'6EWald. (The Stateigepertment's "Look=-0Out
File Code List" of February 14, 1964, includes among its reasons for pre-
paration of a lookrou; card: 'Individual's actions do\not reflecf the
credit of U.S. abroad.") Mefeover, this feport and Oéwald's*attempted
defection, should haveiizien into account in the making of this decision.
‘Perhaps the passpert should have been granted anyway, but the ﬁepartment
should have'eiercised rather than avoided its discretion.: The fact thet.
Oswald had repeid his repatriation loan should not heve insured that his

passport application would autcmatically be approved.
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(5) Whether the passport should have been revoked when the
State Department received information that Lee Oswald was making in-
r _ - quiries about returning to Russia at the Russian Embassy in Mexico City
T o ~in late September and early October 1963.

On October 16, 1963, the passport office of the State Department
received a report from the Central Intelligence Agency to the effect that.
_ ‘an American male, who identified himself as Lee Oswald, had on October 1,
. SRR 1963, contacted the Soviet Ernbassy in Mexico City inQuiring whether the
| | | Embassy had'reeeived any news concerning a telegram thch had been sent
' toiWaShipgtop. 'The report went on to state that it was believed that
this maﬁ wae 1dentical to.Lee "Henry" Oswald, who had been born on -October 18,_

4

1939 in New Orleans,‘and was a former U.S. Marine who had defected to the .

¥

o So{riet,Union on. October 1959. 0

Travel to:Russia was not proscribed in 1963. . Moreover, the Soviet:

A ' Union was one of the countries Oswald had listed on his passport application.’
Once the passport was granted, there would be no reason to revoke it.simply

because Oswald'had'begun to take steps to get qb the Soviet Union. -

e e 4 o ererein ae e e o . ——
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" Richard M. Mosk -

A
MEMORANDUY
TO : Messrs. Coleman & Slawson June 19, 1964

FROM : Richard M. Mosk

Attached is a revision of the earlier draft dealing with the

legality of actions taken by the State Department.

Frankly I am still not satisfied with the section dealing with

_passports. Also, be sure to note the section concerning the granting of

& visa to Marina.  While this 1s an- invitation to have her deported, if

we are going to set}forth the facts concerning her entry, I think all"”'.

of the facts and the legal conclusions that result therefrom should be  L

mentioned.

Attachment
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Part II

Legal Bases for the Decisions made by the Department of State and the

Immigration and Naturalization Service in Comnnection with the Oswalds.

In the course of the Commission's investigation, there were

- called to its attention various decisions concerning. Marina and Lee

Harvey Oswald made by the State Department and the Immigration and

Naturalization Service of the Department of Justice. These decisions

included: (1) whether Lee Harvey Oswald had expatriated himself by any’ -

act performed between October 16, 1959, the day he entered the Soviet
Union, and August 18, 1961, the day it was determined by the Department
of State that he was still a United States citizen; (2) whether Marina .

Oswald was eligible for entry into the United States; (3) whether the

provisions of Section 243(g) of the Immigration and Nationality Act

should have been waived in the case of Marina Oswald; (4) whether Lee
Harvey Oswald should have been iésued‘a passport on Jung 25, 1963; andA
(5)Awhether that passport.should have been revoked.when the Départment of
State received information that Oswald was making inquiries aboﬁt returning
to Russia at the Russian Embassy in Mexico City in late September and early
October 1963. |

The appropriateneés of the resblutiqn of these issues has been

' evaluated by the Commission in.terms of the relevant statutes, regulations

and practices, and their application to the facts which were available to
the Department of State and the Immigration and Naturalization Service at

the times the respective decisions were made. . -
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(1) Did lee Harvey Oswald expatriate himself by any act
performed between October 16, 1959 and August 18, 19617

ST ' Since Oswald was born in the United States, he was of course ..

an American citizen .¥ourteenth Amendment; United States v. Wong Kim.

'i ‘- ' | Ark, 169 U.s. 649). Congress, however, has enactéd statutes setting%"

forth certain actions which serve to expatriate the éerson performing

2 o them. It might be‘suggested that Oswald lost his pitizenship.bj virtue

. ?.- A of the operation of ény one of four éections of the Immigration and

| Nationality Act of 1952; Section 349 (a) (l),.(obtaining naturalization

P _in a foreign state);.Section 349 (a) (6), formel remunciation of Américgn ?
nationality); Section 349 (a) (2), (taking an oath of allegiance to a
foreign state), or Section 349 (a) (4), (working for the government of

;\". " 'a foreign state). It should be noted that, in expatriation cases, the

E"» courts generally resolve factual and legal questions in favor of the

citizen. Nishikawa v. Dulles, 356 U.S. 129, 134 (1958); Stipa v. Dulles,

233 F. 2d 551, 556 (1956); Fletes-Mora v. Rogers, 160 F. Supp. 215,
(1958). Alsé a legislative policy favorable to citizens in expatriation
cases is indicatéd by a recént amendment to the Immigration and Nationality
Act_which provides,

. "Whenever the loss of United States nationality
' is put in issue in any action or proceeding commenced on
L - or after September 26, 1961 under, ‘or by virtue of,. the
x ' ‘ provisions of this or any other act, the burden shall be
' ‘ upon the person or party claiming that such loss occurred,
to establish such claim by a preponderance of the evidence."

75 Stat. 656 (1961) o ‘

H¥ 12640 . DocId: 59167857 Page 129



a. Section 349 (a) (1) - Obtaining Naturalization in a foreign statee

PP R U S

by:

Section 349 (a) (1) of the Immigration and Nationality Act

/O/btaining naturalization in a foreign state
upon his own application, upon an application filed in
his behalf by a parent, guardian, or duly authorized )
agent, or through the naturalization of & parent having
legal custody of such person. .

Although Oswald applied for Soviet citizenship, see pp.-

did not expatriate himself under Section 349 (a) (1).

b. ‘Section 349 (a) (6) - Making formal renunciation of United States

nationality
Section 349 (&) (6) of the Act provides that a United States

citizen shall lose his citizenship by:

[:7aking a formal renunciation of nationality
before a diplomatic or consular officer of the United
States in a foreign state, in such form as may be pre-
scribed by the Secretary of State.

In his letter of October 31, 1959, Oswald wrote:

I, Lee Harvey Oswald, do hereby request that my
presnet citizenship in the United States of Americs, be

revoked.
* % *

My reqﬁest for the revoking of my American citizen-
ship is made only after the longest and most seriocus
considerations. .

P . In his letteruobeovember 3, 1959, he wrote: |
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I, Lee Harvey Oswald, do hereby request that ny

present United States citizenshlp be revoked.

Page 130"

of 1952 provides that a United States citizen shall lose his nationality»e?

2

it is clear that he never received it. See pp. ° Thus,}Oswald.



R : I appered (sic) in person, at the Consulate

) , o o Office of the United States Embassy, Moscow, on

i : ' Oct 31st, for the purpose of signing the formal

: ‘ ’ papers to this effect. This legal right I was refused

at that time. . ‘
' % “ ' - And he clearly stated iﬁ an interview at the American Embassy that he i
had come to the Embassy to renounce his United States citizenship.

4 o '
i . See pp. supra.
i . ’ At the time he authored these letters and made the oral state-
ment, Oswald was not yet 21 yéars old. However, Section 351 of the o
Immigration and Nationality Act provides,.with several exceptions not
here relevant, that persons under 18 years of age are presumptively‘in-A
competent to perform acts expatriating themselves, thus inferring that no '

disability exists when one is over eighteen.

Section 349 (&) (6), however, requires the expatriating

renunciation to be in "such form as may be prescribed by the Secretary’of"

State." In accordance with this statute, the Secretary set forth the

réequisite form and procedure in 22 Code oflEederal Regulations 88 50.1 -
50.2 and 8 Foreign Affairs Manual 8 225.6. The regulations provide, inter
0 ;:r-; ‘ alia; that four copies of the renunciation form are to be executed, and

the original and one copy sent to the Department. After the Department has

.1; R approved the forp.it advises the appropriate coﬁsular official who may then
furnish a-copy ofAthe form to the person to whom it relates. The form itself .
requires the person to subscribe it in the presence»bf a consular official;'

“and it musf be signed by this official. See Comm'n Exh.A955.
‘ I ., ' Oswald did not éxecuté the proper form§ and therefore hg failed
| 4.to comply with the appropriate procédures prescribed By the Secretary of
State. Because Section 3&9 (9) (6) in terms requires compliance with the

form preécribed by the'Secretary‘of State, it-iszevident that Oswald did not
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expatriate himself under that. Section..

c. -Section 349 (a) (2) - Oath of allegiance to a foreign state

Section 349 (a) (2) of the Act provides that a United States
citizen shall lose his nationality by:
[T/aking an oath or making an affirmation. ,
or other formal declaration of allegiance to a : !
foreign state or a political subdivision .thereof. '

In his letter of October 31, 1959 Oswald wrote:

- I affirm that my allegiance is to the Union
of Soviet Socialist Republics. ’

And‘both in tthis'letter and in his letter of November 3, 1959, he stated
that his application for citizenship in the deiet Union was pending before
the Supreme Soviet of the.U;S.S.R.gzé/_ B

‘Many cases and articles have quoted Secrétary of State Charles
Evans Hughes to the effect that in.order'fdr an oath, declaration, or

affirmation of allegiance to a foreign state to effect an expatriation, it

must place "the person taking it in'complete subjection to the State to which

it is taken, at least for the period of the contract, so that it is impossible ,:"

for him to perform the obligations of citizenship to this country. "
IIT Hackworth, Digest of International Law, 219-220 (1942). However, this

"complete subjection" test invoives just one step in determining whether

an expatriation has been effectuated.This test is one by which the wording.

of an oath in question is tested in order to determine whether its purpose

. 1s to swear an allegiance inconsistent with the individuals allegiance to

"- the United.States; it is often invoked in cases ihvolving.dugl citizenship.

HW# 12640 DocId:59167857 Page 132



See Jalbuena v. Dulles, 254 F. 2d 379, 381 n. 2(3d Cir. 1958): Roche,

e m bt b e b e ¢ o an e
§,

ji ' "The Loss of American Nationality - The Development of Statutory .
Expatriation,”" 99 U. Pa. L. Rev. 25 (1950). Oswald's létfers clearly did
intend to evidence an allegiance td the Soviet Union inconsistent with
continued allegiance to £he United States. Indeed, they explicitly so

. ’ | state. If Oswald's oath to the Soviet Union is to be found not to have

| worked an expatriation, therefore, the imperfection must lie in the B

b : circumstances under which it was taken rather than in its wording.

An earlier version of Section 349 (a) (2) pfovided:

That any American cifizen shall be deemed to have
expatriated himself . . . when he has taken an ocath of

. alleglance to any foreign state. Act of March 2, 1907,

i o . 8 2, 34 stat. 1228, '

In 1940 the language of the Section that was changed 80 as to demsnd "an

oath or . . . affirmation or other formal declaration of allegiance.

Nationality Act of 1940, § Lo1 (b), 54 Stat. 1169.

The language of the 1940 Act has been retained in the present

1952 Act. The shift in language from the 1907 Act to the l9k0 Act might
be taken to indicate a demand for greater formality in expatriaﬁing'oaths.
Whether or not this was the legislative intent, since 1940 it has been well
established that in order for an oath of allegiance to a foreign state to
work an expatriatlon from the United States, it must be given to an off1c1al
of the foreign state, and not to a party unconnected with the foreign state.
jpé : o See Roche, "The Loss of American Natibnality - The Dévelopment'of Statutory

; | Expatriation,” 99 U. of Pa. L. Rev. 25, 33 (1950). This requirement can
| . B | be viewed as & necessary corollary of the broad.er; ‘butAl'e'ss. clearly established f

principle that.the oath must be taken in accord with the reqﬁirements of
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the foreign state.

. 4 "The Department of State holds that for loss
; ‘ of nationality to result from taking an oath of

: allegiance to a foreign state, the oath must be one
'which is preseribed by. law or by regulations having
the force of law' and must be teken before a compéetent
official of the government concerned." III Hackworth,
Digest of International Law 218 (1942).

'. . In Re Bautista's Petition, 183 F. Supp. 271 (D. C. Guam, 1960), "
a case construing the 1952 Act, the court held that an oath of allegiance
to the Philippines taken before an official of the Philippine Government

did not work an expatriation because the individual had desired to become -
(The court relied on the "complete Subjection" test.) However, the court

of allegiance to the Philippines before a notary public. The court dis-
missed this oath with the simple statement: . "It was not done before an -
official of the Philippines." Id. at 27T4. See also.Dep'f of State to
éonsul at Guadalajara, May 27, 1939, at 218.

Similarly, the Board of Immigration Appeals in The Matter of L.,.

a Philippine citizen only in order to obtain a passport to travel to Guam.. -

! | also failed to consider as aﬁ expatriating act the taking of another oath

'~§ , : 1I.&N. Dec. 317 (B.I.A. 1942), was faced with the following affirmation: '

A | "I do swear that I will be faithful and bear
: truly Jjust to His Majesty, King George VI, his heirs
and successors, according to law. So help me God."

The Board held that the declarant did not expatriate himself:

"An oath or formal declaration mentioned by the statute
- _ must mean not only the giving of the oath by the individual

{ N but the acceptance 6f the oath by the foreign state. An cath
R - of allegiance has no real significance unless the oath be made
; : . o to the state and accepted by the state. Such acceptance on the
. . part of the state must be made in accordance with the laws of
that state. In the case before us an oath of allegiance was
not made to the British Crown in accordance with any law or
regulation of the British Government. On the contrary, the -
obligation is between the appellant on the one hand and a
private employer on the other.” Id. at 320. ’
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Other administrative bodies have decided that an oath
taken before a notary public in Great Britain [5ep't of State Consular
Official in charge‘at.Birmingham, May 10, l93§7, an oath taken by a
priest on ordination into the Church of England [ﬁirector of Consular
Service to Counsel Glazebrooke, Oct. 30. 19157, and an oath sworn by
- lawyer to obtain admission to the German Bar [5ep't of State to Counsel _.

Gen'l in Berlin, Mar. 21, 19327 did not expatriate an American citizen.

See generally Roche;'The Loss of American Nationality -~ The Development
' L.Rev. o - :
of Statutory Expatriation, 99 U. Pa./25, 33 (1950).

- In all cases found by the Commission in which an individual has‘

been held to have expatriated himself by virtue of an oath to a foreign

state, although the courts have not always stressed the fact that the

oath was taken before an official of the foreign state as being of
determinative importance, it is the case that the oath in fact was so taken.

See e.g., McCampbell v. McCampbell, 13 F. Supp. 847 (W. D. Ky. 1936);

Reaume v. United States, 124 F. Supp. 851, 852 (B. D. Mich. 1954). In -

Savorgnan v. United States, 338 U. S. 491 (1950), the Court held that

Mrs. Savorgnan had expatriated herself. Although the holding was based

upon other grounds, the Court '"recognized the force of the alternative groﬁn "
that she had signed an oath swearing allegiance tq the King of I#a;y as

part of an application for Italian citizenship filled out at the Italian
Consulate in Chicago. Id. at 503. The Court, in'détailing the factors
suppofting the argument that the oath expétriated Mrs. Savorgnan, 4id not
explicitly mention.that'it.was signed in an office of the foreignvgovernment :

in question and in accord with their requirements. Id. at 502. However,
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both these requiréments in fact wefe met. Moreover, in the‘statemént
of facts, the Court noted: '"No ceremany or formal administfation of thg' :
oath accompanied her signature and apparently none was required;" Id.
at 49k4. |

Lee Harvey Oswaid's declaration of allegiance to the Sovief
Union was not takgn.before an official of the Soviet Government. Ee'j
therefore did not expatriate himself under Section 349 (é)_(2).

d. Section 349 (a) ().

~Section 349 (a) (4) of the Immigration and Nationality Act -
provides that a United States citizen shall lose his nationality by:

(a) Accepting, serving in, or performing the
duties of ary office, post, or employment under the
government of a foreign state or a political subdivision
thereof, if he has or acquires the nationality of such
foreign state; or (b) accepting, serving in, or performing
the duties of any office, post or employment under the '
government of a foreign state or a political subdivision
thereof, for which office, post, or employment an oath,
affirmation, or declaration of allegliance is required. . . «

While Oswald was employed in & state owned factory in Minsk, see pp.

he did not acquire Russian nationality, See Pp. ____ and there is no

indication that he haa to take any oath when he obtained this emgloyment,
Chayes 7167. FUrthermore cases would indicate that merely working in a '
Government-oﬁned factory does not result in expatriation even if an oath

was required to be taken in connection with such employment. Cf. Flete~

Mora v. Rogers, 160 F. Supp. 215 (1958); Kenzi Kamada v. Dulles, 145 F. Supp.

- 457 (1956); Roche, "The Loss of American Nationality - The Development of.

Statutory Expatriation,” 99 U. Pa. L. Rev, 25,51 (1951). :Thus, Oswald did

not expatriate himself under Section 349 (a) (#).. ~
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The Commission therefore concludes that the Department and
Embassy decision that Lee Harvey Oswald had not expatriated himself by
any acts performed between October 16, 1959 and August 18, 1961 was

correct.

(2) Was Marina Oswald eligible for entry into the United
States? '

As the wife of an American citizen, Marina Oswald was entitled

to non-quota immigrant status under Section 205 of the Immigration and

Nationality Act of 1952. However, under Section 212 (a) (28) of the Act,

‘an alien will nevertheless be excluded from admission to the United States.

if she is a member of or affiliated with a Communist organization unless:
" . . . such alien establishes to the

satisfaction of the consular officer when applying

for a visa and the consular officer finds that (1) such

membership or application is or was involuntary, or is

or was solely when under sixteen years of age, by

operation of law, or for purposes of obtaining employment,

food rations, or other essentials of living and where

necessary for such purposes. Section 212 (a) (28) (I) (1)."

At the time Marina Oswald applied for a visa she was & member
of the Soviet Trade Union for Medical Workers. Comm'n Exh. 94li; McVicar
7140, She sald she was not nor ever had been a member of any other
Communist organization. Dpp. « Membership in the Medical Workers
Union was deemed by the Department to have been necessary for obtaining
employment in a hospital as a 1aboratory assistant. Comm'n e
Thus, the State Department determined that her membership was involuhtary,
and therefore the exemption in Section 212 (a) (28) (I) (1) was applicable.

This finding was consistent with "a,ibﬁg;standihg interpret&tion-conéurfed
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in by the State aﬁd Justice Departments that membership in a professibnél
organization or trade union behind the Iron Curtain is considered“in-(,
voluntary‘unless the membership is accompanied by some indication ofJ‘ 
voluntariness, such as active participation in the organization's
activities or holding an office in the organization." Repoft of the
Department of State's on Lee Harvey Oswald to the Commission, PT. IV;,
D. 3.g£gée also McVicar T1k4T. .

In spite of the fact that Marina Oswald declared that she was

not a member of any Communist organization, she was in fact a member of .:

Comsomol, the Communist Youth Organization. Marina Oswald 470-471.

This fact was not known to the State Depéftment. If it had been; Marina

would not necessarily have been denied a passport, although a careful

investigation into the nature of the membership would have beenfundertaken:f

McVickar 7142. The Supreme Court has indicated that the three types of
situations ennumerated in Section 212 (a) (28) (1) (1) are not the only

instances where membership in a Communist organization is so nominal as . .

to preclude the issuance of a visa. Galvan V. Press, 347 U.S. 522, 527

(1954).

Had the fact concerning Marina's membership in Camsomol been

knowﬁ to the Department it 1is conceivable that she would have been excluded -

from the United States on the ground of having wilfully misrepresented'a
material fact by haviﬁg denled membership in any Communist organization.

Immigration and Nationality Acf, Section 212 (a) (19). In Langhammer v.

in an application for a visa involves a material fact even if the alien

would not definitely have been!excluded-on'true facts. - In this case, the

ce e e e st e an e o e en e 0 SN U QU U0 MO’ G
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court said that a determination made after admission to the United»

States that membership in a Communlst organization was Iinvoluntary

would not operate nunc pro tunc to render omission to reveal such

fact nonmaterial; bwt—see Cavillo v. Robinson, 271 F. 23 249 (1959)

(court said to be material, a misstatement must refer to such facts - ) P
as would have Justified a consﬁl in refusing a visa had they been
dlsclosed)

(3) Should the provisions of Section 243 (a) of the

Immigration and Nationality Act have been 'wailved in the case of
Marina Oswald?

Section 243 (g) of the Immigraﬁion‘and Nationality Act
of 1952 provides that upon notification of the Secretary of State by
the Attorney General that/country has xefubed or unduly delayed the
acceptance of a deportable alien from the United States who is a natlonal;
citizen, subject, or resident of that country, consular officers in such
countfy are not to issue visas to citizens thereof. On May 26, 1953,
the Department_of State notified the United States Mission in Moscow that
the Attorney General had invoked Section 243 (g) as é result of the failure
of the Soviet Union to accept the return of aliens deported or sought to
be depérted from'the United States. Conseduéntly, consular officials were
instructed'to discontinug the issuance of immigrant‘visas until advised by
the Departﬁent of State to the contrary. | : | ' _ ;
It shquld‘be noted that Section 243 (g), when invoked by the
Attdrney General, does not make any particular alien or class of aliens
ineligible to immigrate to the United States. ‘It applies to a country,
or more specifigally, to United States Consﬁlar Officérs-stationed ip such
countries,‘and it was_designed to éxert pressure on.éountries which fgil .

to receive deporteés from the United Stétes. Any person precluded from
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receiving an immigrant visaAsolely because of the application of;
Section 243 (g) may merely proceed to a United States-Consulateiin
'another country where the sanctions are not in effect and there receive.
an immigrant visa, if he or she is otherwise qualified. |

‘ Section 243 (g) does not‘contain any express provision for
waiver. However, the Justice Department has concluded that such waiver,
powers were granted the'Attorney General by the Act and, pnrsuant to
their decision, has grented waiver in over 600 cases since 1953.

The waiver procedures followed in 1962 when Marina Oswald was granted a
walver of Section 243 (g) were prescribed by the Immigration and NatureliA'
zation Service. The relevant provision read: |

Before adjudicating a petition for an eligible
beneficiary residing in the USSR, Czechoslovakia or
Hungary, against which sanctions have been imposed, the
district director shall obtain a report of investigation
regarding the petitioner which shall include any affilia-
tions of a subversive nature disclosed by neighborhocod
investigation, local agency records and responses to Form G-
135a. . . . If no substantial derogatory security information .
~ 1s developed, the district director may waive the sanctions
in an individual meritorious case for a beneficiary of a
petition filed by a reputable relative to accord status under
Section 101 (a) (27) (A) or Section 203 (a) (2), (3) or
(). . . . If substantial adverse security information relating
to the petitioner is developed, the visa petition shall be
processed on its merits and certified to the regional
commissioner for determination whether the sanctions should

be waived. The assistant commissioner shall endorse the petition.

to show whether the Walver is granted or denied, and forward it

and notify the appropriate field office of the action taken. . . .

Operations Instructions of the Immigration and Naturalization
-Service, 205.3. [This revised instruction was effective
- February 15, 1962 - June 30, 1962. Other versions which may
‘have been considered during OSwald's case were different only
in irrelevant wayq&7 . .
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State Department regulations are much less explicit.
22 C.F.R. 42.120. The State Department's visa instructions for the
guidance of consular officers [ﬁbte 2 to 22 C.F.R. h2.120, Vol. G,

Foreign Affairs Manuq}7 provide, "The sanctions will be waived only.

in individual meritorious cases in behalf of a beneficiary of a petition -

. filed by a reputable relative pursuant to Section 101 (a) (27) (A) or’

" Marina's behalf. Whether he is '"reputable" therefore must be determined. -

paragraph (2) (3) or (4) of Section 203 (a) of the act.”
The character of Lee as well as Marina Osﬁald is relevant

to the decision because he is the relative who signed the petition on

"His character may also have a bearing on whether "substantial derogatory -

security information" had been developed. Thus all of the facts bearing
on the issue of Oswald's attempted expatriationAwere also pertinent to-

the issue of waiver of the sanction pursuant to Section 243 (g) of the

Immigration and Naticnality Act for Marina QOswald. These facts were made -~

available to the Immigration and Naturalizatidn’Service when it was
241/

"~ considering whether to permit the waiver.

The statutory procedure for handling petitioners for non-quota

or preference status by reason of relationship calls for a determination

of eligibility for such status by the Attorney General. The responsibility

for making such determinations has been delegated by the Attorney General
to the District Directors of the Immigration and Naturalization Service.

Marina Oswald's petition’was forwarded by the Embassy in Moscow through

‘the State Department to the District Director in San Antonio, Texas, the

-office having Jurisdiction over Oswaldis domicile in.the Uhited~States.

JEPERROR DV U
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In accordance with the procedure worked out between the State and
Justice Departments, the District Director was to note his determination -
: é o as.to a waiver of Section 243 (g) at the same time as he made his
‘é S determination of eligibility for non-quota status under Section 205 (a);
; 3 | On February 28, 1962, the District Director of the Immigratioﬁ
" and Naturalization Service informed the Visa Office of the State Departmeht o
i ' that while the petition for non-quota status had been approved, the
waiver of Section 243 (g) was not authorized by the Service. No reason
for disapproval of the waiver was stated, but it was "clear from the

f ’ internal order of the Immigration and Naturalization Service that the

refusal to authorize the waiver was based on Oswald's statements and

attitude while in the Soviet Union." Reports of the Department of Stafe

22/ '

on Lee Harvey Oswald to the Commission, PT. 4, p. 7.
. ' ‘On March 16, the Soviet Affairs Office of the State Department
i : ~ -advised the Visa Office of the Department as follows:

SOV believes it is in the interest of the U.S.
to get Lee Harvey Oswald and his family out -of the
Soviet Union and on their way to this country as soon
‘ as possible. An unstable character, whose actions are
i ' o , entirely unpredictable, Oswald may well refuse to leave
' the USSR or subsequently attempt to return there if we
i . should make it impossible for him to be accompanied from
5 ‘ Moscow by his wife and child.

e Such action on our part also would permit the
" Soviet Govermnment to argue that, although it had issued
i an exit visa to Mrs. Oswald to prevent the separation of
' & family, the United States Government had imposed a forced
separation by refusing to issue her a visa. Obviously, this -
" would weaken our Embassy's position in encouraging positive
Soviet action in other cases involving Soviet citizen relatives

' L.  of U. S. citizens. 243/

On March 27, the Acting Administrator of the Buresu of Security

and Consular Affairs addressed a letter to thg Commissioner of the Immigration

! L and Naturalization Service, Department of Justice, requesting reconsideration
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of the decision not to waive the provisions of Section 243 (g) in the
243a/
case of Marina Oswald. _ The State Department expressed concern about

y the propriety of punishing Marina and the Oswalds' baby for Lee Harvey
Oswald's earlier errors. Furthermore, it was feared that refusing to-
permit Marina to aceombany Lee out of Russia to the United States would"
: ‘ 4 put the Soviet Governement in a position to claim that it had done all
';_Z o it could to prevent the separation of the family;'but that our govern-
ment had split the husband from his wife and child. The Department felt °
that this would.seribusly weaken our government's attempts to encourége
the Soviet Government to permit other Russian wives and children to
| :A"" accompany their American husbands and parents back to the United States. -
The letter concluded that it-was in the best interest of the United Statee
to have Oswald aepart from the Soviet Union as soon as possible.

On May 8, 1962, the Immngation and Naturalization Service agreed

to waive the sanction of Section 243 (g)'"in view of strong representations

f made" by the State Department. ‘Consequently, the Embassy was informed
,j . " that the Section 243 (g) sanction had been waived by the Immigration and
i : 245/ © information
28 IE A Naturalization Service. Thus, while derogatory/was in the file, the

ultimate decision was made by the official designated.by the Regulation to
. act in such a case. | ' ! |
Waivers of Section 243 (g) are not unusual. Thus, in spite of
Section 243 (g), 661 Immigrant visas were issued in‘Mosédw in the ten-year
, f ’f . period ending June 30, 1963. In 1962, 97 immigrant visas were issued in

) . Moscow. Moreover, prevention of the separation of families numbers among

e the policies most frequently underlying waiver of Section-2h3 (g). Report
e 246/ ¢ -
of the Department. of State on Lee Harvey Oswald to Commlssion, PT. L&, pp. h-; v

The Commission therefore concludes that the Immigration and Naturalization

.
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Service did not misuse its discretion in responding in accord with
the State Department's recommendation that they waive Section 243 (g) L
for Marina Oswald.

(4) Should Lee Harvey Oswald have been issued a passport
on June 25, 19637 ‘

. On June 25, 1963, the State Department issued Lee Harvey Oswald.
‘ a passport. In his application he had said that he‘ intended to visit

{ France, Germany, Holland, Finland, Italy, Poland, and the Soviet Union. -
. Travel to none of these countries was then or is now proscribed by statute‘
or Staﬁe Department regulations. The passporf was 1lssued routinely.

i v rp. « Since it had previously been determined that Oswald had not

expatriated himself and he had repaild his repatriation loan, there was no

reason why a "look-out" card should have been in the passport office's

files to warn against granting him a passport. See Report of the Department |
247/ ’
of State on Lee Harvey Oswald to the Commission. PT. 2, pp. 7-8.

PR SEUNT

Wﬁile the State Department has informed the Commission that in June, l963i
it had no category of previous defections in the look-out card system,l_g_ZE/
the question that remains is whether a passport could have been refused
Oswald on the ground that when he was abroad in-l959, he had attempted to
expatriate himself and had threatened to give the Russians radar information
he had acquired while a Marine.

| Unless an appliéant comes within oné of the statutory sections 

authorizing the Secretary of State under certaln circumstances to refuse

to issue a passport, the Secretary has no suthority to refuse a passport.
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' Kent v. Dulles, 357 U.S. 116 (1958).

Section 6 of the Subversive Activities Control Act of 1950‘

vt me i et e v Feas ppens oy, Sy s A b

- provides:

: /It shall be unlawful for any member of

f SR . [Eh organization required to registe£7, with knowledge

i o or notice that such organization is so registered and

; that such order has become final - (1) to make application

. . : for passport, or the renewal of a passport, to be issued '
é . or renewed by or under the authority of the United States;-

' » ‘ (2) to use or attempt to use any such passport. :
Pursuant to Section 6, the State Department promulgated a regulation which -
g.ﬁ;' o ' denied passports to members of communist organizations:

P [A] passport shall not be issued to or renewed

‘ for any individual who the issuing office knows or has -~

oo _ reason to believe is a member of a Communist Organization

[ ' registered or required to be registered under Section 7

‘ of the Subversive Activities Control Act of 1950 as
amended. 22 C.F.R. 51. 135.

- The Department had no information that Lee Harvey Oswald was a
member of the American Communist Party or any other organization which had
been required to register under Section T of the Subversive Activities

 Control Act. A passport therefore could not have been denied him under |
Section 6.
8 U.S.C. 8 1185b provides that, while a presidential proclamatibn
.of national emergency is in force, "[:7% shall, except as otherwise pre-
scribed by the Preéident, « o o be unlawful for any citizen of the United
vStates to depart or enter . . . the United States unless he bears a valid
passport.”" This provision, originally enacted in 1918, was reenacted as
Section 215 of the Immigration and Nationality Act of 1952. The amendment
' . specified that the Aprovisions of the section were subject to invocation only
during "any national emergency proclaimed by the President. . . ." 66 Stat.
190 (1952). Because a proclamation of national emergency issued by

President Truman duriné the Korean War has never been.revoked, the government

LT
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has taken the position that the statute remains in force. Proclamation
; No. 2915 (Dec. 16, 1950), 60 Stat. A 45k; Proclamation No.'2_971+ (Apr. 18,
1952), set out preceding 50 U.S.C. Appendix 1; Proclamation No. 3084
(Jan 17, 1953), 18 Fed. Reg. 489.
Pursuant to 8 U.S.C. 1185b, the State Department had issued
;’ ' ‘regulations setting forth the circumstances under which it would refuse
‘ a passport:
! In order to promote and safeguard the interests
g of the United States' passport facilities, except for
G direct and immediate return to the United States, shall
Fi SR be refused to a person when it appears to the satisfaction
{ : . of the Secretary of State that the person's activity abroad
R , would (&) violate the laws of the United States, (b) be
prejudicial to the orderly conduct of foreign affairs; or
! T _(c) otherwise be prejudicial to the interests of the United
S States. 22 C.F.R. § 51.136.

There has apparently been no judicial evaluation or interpretation

S

of Section 51.136. However, the State Department takes the position that
its authority under Section 51.136 is severely limited. In a report sub-
mitted to the Commission dated May 8, 196L, it concluded that "there were
no grounds consonant with the passport regulations to take adverse passport

248/
action against Oswald prior to November 22, 1963.

In 1957 the State Department described to the Senate Foreign
’ Relations Committee one category of persons to whom it denied passports
“under Section 51.136:

; Persons whose previous conduct abroad has been such

; as to bring discredit on the United States and cause diffi-
culty for other Americans (gave bad checks, left unpaid debts,

. . ‘ had difficulties with police, etc.) Hearings before the -

. S - - Sen. For. Rel. Comm. on Dep't State Passport Policies , 85th

Cong., lst Sess., PP 338-39 (1957)
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Since Oswald's prior attempt to defect to the Soviet Union had causedA

the United States a certain emount of adverse publicity, it is at least

arguable that he was a person "whose previous conduct abroad héd beeﬁ

such as to bring discredit on the United States." See Comment, "Passport

Refusals for Political Reasons: Constitutional Issues and Judicial Reviéw,"'
.' | 61 Yale L. J. 171, 174-178 for examples of passport refusals prior to

Kent v. Dulles.

However, the decision in Kent v. Dulles, 357 U.S. 116 (1958)

may be read to have greatly restricted the Secretary of State's authority
to deny passports. In the Kent Case, the Supreme Court invalidated a
State Department regulation denying passports to Communists, on the ground

that the regulation exceeded the authority Congress had granted the

Secretary. The opinion suggests that the Court did not intend to reStfic£
its pronouncement to this narrow issue. The Court stated.

! "The right to travel is a part. of the 'liberty'
g of which the citizen cannot be deprived without due
process of law under the Fifth Amendment . . . Freedom
of movement across frontiers in either direction, and
inside frontiers as well, was a part of our heritage.
Travel abroad, like travel within .the country, may be
necessary for a livelihood. It may be as close to the
] heart of the individual as the choice of what he eats,'
i or wears, or reads. Freedom of movement is basic in

. our scheme of values." Id. at 125-26.

After noting that historically '"cases of refusal generally fell
into two categories": (a) citizenship and alleglance, and (b) illegal
conduct, the Court stated that the "grounds for refusal asserted here do not
relate to citizenship or allegiance on the one hand or to criminal or un-
‘ ‘ lawful conduct.on the c')ther.. Yet, so far as relevant here, those two are
the only ones which 1t could fairly be argued were adopted by Congress in

light of prior administrative practice." Id. at 127-28.
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On the other hand, it might be possible to read the case much
more narrowly. In 1958, immediately after the Kent case, State Department '
officials indicated to Congressional Committees conducting hearings on'i
proposed passport legislation that the Kent case was limited to pro-
hibiting denial of passports because of Communist belief and that it
1 ‘ was not a decision which restricted the power to deny passports to
| instances of only either non~citizenship or illeggl conduct. ALoftus A

_} o Becker, Legal Adviser to the Department of State, stated:
- "The Supreme Court decision /Kent/ does not
‘pass on anything beyond the specific issue there that

we did not have the power to require a non-Communist
affidavit on the part of the applicant. It does not '
give us any guidance as to where we go from there . . . ."
; . Hearings before the Senate Committee on Foreign Relations
- on S. 2770, et al., 85th Cong., 2d Sess. p. 35 (1958).
¢
{

Another State Department official stated:

decision, we have not been able to process for the
purpose of holding up any passports with information
available that the applicant would fall under the so-
called Communist part of our regulations. If he fell
under some other portions of the regulations we would
process him as we have in the past, but if he falls
under the Communist part of the regulations, we. must go
ahead as though that information did not exist."
Roderic O'Connor, Administrator, Bureau of Security
and Consular Affairs of the Department of State, .
Hearings before the Senate Committee on Foreign
Relations on S. 2770, 85th Cong..Zd Sess., p. 41 (1958)

c
1

H .

i Y"As a result of the recent Supreme Court
i

{
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At the same hearing, Robert Murphy, then Under Secretary of State, when
commenting on the proposed legislation stated

[T/here are two additional categories of the
bill before you . . . under those provisions, the
Secretary of State 1s authorized not to issue pass-
ports to persons as to when it is determined upon
substantlial grounds that their activities or presence
' abroad, or their possession of a passport, first,

. ' seriously impairs the conduct of foreign relations
of the United States, or second, be inimical to the
security of the United States. These two provisions

.clearly allow to the Secretary broad discretionary
powers. It is our belief, however, that they do.

. : not allow him as the principal delegate of the

- ' President in the field of foreign affairs any broader
discretionary power than the Secretary already had
by virtue of existing Congressional enactments and
-the President's constitutional prerogative to conduct
our forelgn relations and to protect our national
security. We are in fact maintaining that position
in the courts today. Id. at 22.

In 1959 Mr. Murphy stated before a Congressional Committee:

Since commenting on S. 2770 in the 85th Congress,
there have been no developments that have in any way
lessened the Department's conviction that the Secretary
of State may deny passports on the basis of anticipated
harm to the foreign relations of the United States. « .
in fact, the United States Court of Appeals for the
District of Columbia in the case of Worthy v. Herter,
recently upheld the Secretary of State's deniasl of a
passport to an individual on the basis of the belief
that he would travel to areas for which his passport
was not valid and thereby prejudice the conduct of our
foreign relations. Hearings before the Sen. Committee
on For. Rel. on S. 806, et al., 86th Cong., lst Sess.,

“p. 58 (1959). See also testimony of John W. Hanes, Jr.,
Administrator, Bureau of Security and Consular Affairs,
Department of State, Hearings before a Special Subcommittee
of the Senate Committee on Government Operations on S. 2095,
86th Cong., lst Sess. 157 (1959) '

B el e e LT PP . R
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Furthermore, the Department made no moves to take 22 C.F.R.

et gy e, 4

§ 51.136 off the book; in fact, it was reissued in 1962. Subsequent»r
cases in the Court of Appeals have held that the right to impose area‘.v _ 2
resfrictions reasonably related to the contfol of foreign relations'ié i
inherent in the President's plenary power ovér foreign affaifs. Alternatively,.?
it was held that the same statute at issue in Kent had by implication

authorized the restrictions. See Worthy V. Herter, 270 F. 24 905 .

(D. C. Cir.), cert. den. 361 U S. 918 (1959).

B Moreover, a report issued by the New York City Bar Association
in 1958, after the Kent decision, cited the State_Department's 1957 state-
ment concerning persons whose previous conduct abroad had diécredited the | § 
United States as indicative of the Department's policy under 224C.F.R.

Section 51.136 even after the Kent decision. Ass'n of the Bar of the City

of New York Spec. Commitfee to Study Passport. Procedures, Freedom to Trével,
pp. 45-46 (1958).

On March 16, 1962, only one year prior to the issuance of Oswald's
passport, the Soviet Affairs Office of the State Depértment had advised
the Visa Office of the Department as follows:

SOV believes that 1t is in the interest of
the U.S. to get Lee Harvey Oswald and his family out of
the Soviet Union and on their way to this country as soon
as possible. An unstable character, whose actlons are
entirely unpredictable, Oswald may well refuse to leave
the USSR or subsequently attempt to return there if we
- should make it impossible for him to be accompanied from
‘Moscow by his wife and child. Report of the Department of 249/
State on Lee Harvey Oswald to the Commission, PT. 4, p. 7.~
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This statement would indicate that the issuance of a passport to Oswald
should be questioned under 22 C.F.R, Section 51.136.
However, even though the Department in 1958 continued to act

in accord with the 1957 statement after the Kent decision, -a reading of

the last section of the statement given the Foreign Relations Committee
. - : ﬁand caused difficulty for other Americans (gave bad chécks , left unpaid
. debts, had aifficulties with police, etc.")7 suggests that it was used A‘
by the Department to exclude persons who anq&géd the foreign citizenry .
; "' ‘ ~ and thereby made life difficult for those Americans vho came later. It |
| " does not seem primarily aimed af pefsons, like wouldee defectors, whose
~activity is such as to embarrass the United States in the international
I press.

Also; in spite of some of the above-mentioned statements by

e P ekt % Aeen DL el .o

State Department officials, in recent years passports have been denied

only to those who violate the Department's travei restrictions, fugitives
from justice, those who are involved in usiﬁg‘é ﬁassport fraudulently aﬁd
t0.a few individuals engaged in iliegal activitj’abroad or in conduct
affecting our relations with a particular country. Comm'n Exh. 9Lg; -
Chayes T158-T163. “ ) '
In practice, therefore, the State Deégrtment has indicated that

:;., . : the Kent decision precludes the denial of passports on fhe ground of political

activities and political aséociations. They have not refused to issue

paésports to people who go abroadAagd denounce the Unitéd States"or engage.
‘ ) »- in political activity that is dire'cﬁed against United States _polig:y. Eﬂe_s.

T132. The State Departmenf was certainly justified in so construing the

Kent decision since in that case the Supreme Court said that serious
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constitutional doubts were raised by the imposition of restrictions on
personal liberty that were based upon criteria of political belief and

association. See Kent v. Dulles at p. _ . [Here will be mentioned

the correctness of the State Department interpretétion in view of the

? o Aptheker case coming down Monday, which will undoubtedly come out against

. s the Government's position./

Since the only grounds upon which a passport »might have been

denied Oswald would fall within this area of personﬁl belief and association

and political activity, the. State Department, in following its.practice,

was not unjustified in issuing Oswald a passport. The Commission conc‘:ludesu'
~that the Depertment was within the erea of judgment in concluding that

it had no authority to deny a passport to Oswald based upon the evidence
. . 1in the file as of June 25, 1963.
| . (5) Should Iee Harvey Oswald's passport have been revoked vhen
i ’ the State Department received information that he was making inquiries

! - _about returning to Russia at the Russian Embassy in Mexico City in late
September and early October 19632

On October 16, 1963, the passport office of the State Department

O . received a report from an intelligence source to the effect that an American
male, who identified himself as Lee Oswald, ‘had on October 1, 1963, |
contacted the Soviet Embassy in Mexico City with respect to whether the
Russian Embassy had received a telegram frc;':m Washington with respect to

l.m The report went on to state that it was believed that this man was
identical to Lee "Henry" Oswald, who had been born on October 18, 1939, in

New Orleans, and was a former U.S. Ma;'ine. who had defected to the Soviet
. . Union in October '1959. "J_:'he report, _however, ‘said nothing about a Russian visa.

or that Oswald had also visited the Cuban Embassy in Mexico City.

! - . e e e e e e e e - - .
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Travel to Russia was not proscribed in 1963. Moreover, the
Soviet Union was one of the countries Oswald had listed on his passport
application. Once the passport was granted, there would be no reason to
revoke it simply because Oswald had begun to take steps to get to the

Soviet Union.
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